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Translator's Preface 



This book is an English translation of sheikh professor £alih Al-Fawzan's 
(^*aai1 utftlll A Summary of Islamic Jurisprudence: Dir Al-'Ajimah, 

2001 {1SBN:3967/21). Our main ,iim in providing the English translation is 
propagating the true Da ' wall t h at d e r i v;- ■. In >\ i ■ A 1 1 a 1 is Book and H is Messenger's 
Sunnah, "I'hii is a duly lliat over)' .Vkir.lim should Jiei i.-li. Allah says: "And let 
there bt {arising} from you a notion inviting to [ail that is} good, enjoining 
what is right and . ' ■' ■ i •• wrong, and those -will be the si . 
(Alu 'Imran: 1(1 u " itl iln in in n I ih ii in I i il il i Ll it*n a humble- 
response to our realization of a great responsibility to give the English speaking 
leader aeee.-;:-, to rich i.ikimic Uhi'.jniiiieiice Literature that simply focuses on 
the rules of jurisprudence and their proofs from the Quran, Sunnah and the 
practice of the Righteous Salaf in addition to the opinions of the scholars of 
jurisprudence on controversial issues as well as the proofs they quote in support 
of their opinions. In doing so, we have left no stone unturned to make sure 

that the final copy of a translated boo I | i i i|u.iljl, ,| nduru 

that would convey the same meaning intended by the author and expressed in 
ih hi i I hi i i In effect, we have tried to set a balance between the 
originality of thought and the nature of the style of language. 

To attain this aim, our work (in this book and others} exhibits certain 

dUlmclivi: leal lire?,, name];,, lile fntu'es-, ul'lvaiislalmn. Hie si) Is:, liie attention 
paid to ihe soeioiinguisiie aspects (i.e., irauslitei atiuii, glossary and endnotes). 
We touch upon the se loiinn". in the I'nl lowing section. 

1. PROCESS 

Before reaching the publisher, our work goes through a developmental 
process to guarantee that the iinal >. ei.-inn ni'tlie translated book is as perfect 

In effect, this process commeiic.es with tl-.e first hand translation, which 

ul ; Arabic iniel have a naliee-kke uiiiiriniiid of I lie target language. Tilt? main 
principle that governs the translation process is that [lie translator is a ft en 
integrity. With integrity as the main target, the translators would not be 
tempted to impose their own ideas on the text nor would they gloss over the 
difficult paragraphs instead of taking the trouble to find out what is really 
meant. Translators would do their best to convey both the content and spirit 
of the original. 



The next step of the process is undertaken by a reviser who has a high 
profile in translniii it; n i,;mu, lurs and is aware of the traps thai one might 
fall into. In addition, lie h.is a r l-n^i' ili^,I ■ religion . liaeUnuind knowledge thai 
enables him to detect any tir.inU nded mor in conveying the- meaning. 

The revised version is then submitted to a picky editor who is well-versed 
in the target language and has substantial knowledge of Islamic Sciences. 

Finally, the edited version is lunula! over in a native-speaker of English 
who is knowledge'' 1 ' 1 ' in Islamic Sciences to make sure that the transl.ilion is 
readable and meaningful to the target audience. 

2.STYLE 

A natural outgrowth of the processes adopted in translation is the style 
the final version has come out in. The intended meaning of the author has 
been conveyed in a style that is authentic and as close to the original as 
possible. It really sounds anthem ic; So natural thai the work does not read 
like a translation, but an indigenous piece of writing. The translation version 
is marked by remarkable varieli and richness is well as tremendous skill at 
veriiiiig williin liiiiiiiil ivhe.iuus g^me. Moreover, attempts have been made to 
have it simple, clear aril appealing '<> I lie target audience. 

3.ATTENTION TO SOCIOLINGUJSTIC ASPECTS 

As a way in liii up I In- !',.in i.r.iseii U; M)ijii)liilg,Lus!:iJ differences between 

the fwo languages [source language anil lurjiel language;, nur wink includes 

smile aildilitinal features [i.e. Iranshicialinii. glossary mid cnuiioles) ilia! 

would guarantee bcller understanding of the coe.i/epl-; and ideas lhal might 

confuse die liuglish speaking reader due li.i the lack i if schema! a in litis field. 

A- TRANSLITERATION SYSTEM 

In the process of translation;, wen mile a serious attempt to limit the use of 

transliterated Arabic terms (see table in p. X) to the following two situations: 

i) There is no English expression that can reflect the same meaning as the 

original term. 
iii 1 he Arabic linn is of sueli inipurUnici; lliat il is essential tu familiarize 
the reader with it. 
B-GLOSSARY 
At the end of the book. »t have included a glossary defining common 
Arabic terms that fulfill the above criteria. Included in the glossary also are 
terms that need further explanation. 



C-ENDNOTES 

In the endnotes, we have given dear and concise explanations of the terms 
that are not clear or unde rstandable to the ta rget reader due to the so i ; ii 1 1 1 m ; ■ 1 1 1 s 1 1 1. 
differences in addition to the commentaries written by the author himself. 
Furthermore, each hadith mentioned in the text of the book is ascribed in the 
endnotes to the book it is quoted from. 
D-INDICES 

To facilitate the process of going through the hook and save the reader's 
time, we have included two indices, rrauidy, subject index and name Index. So, 
if the reader is looking for specific information or a given name, s/he would go 
directly to the index to find the page number. 

4. QUR'AN TRANSLATION 

The Qur'an is Allah's exact words. These words can never ever be exactly 
translated into other languages because of, among other things, possible 
mishivrpuLaioi:;; ;]iu. ! limited Ir.iman understanding. What is fi>. lowed in 
the book is to translate fhe meanings as understood by Muslim scholars. We 
solely depended on the 'Translation of the Meaning of the Qur'an. translated 
by Saheeh International - Riyadh and published by Abulqasim Publishing 
House. When a verse is cited, the English interpretation is given between 
quotation marks "...." in indented, bold, and italicized format. The location 
of the Quranic verse, the name of the sura is given below to the verse as it is 
illustrated in the example below: 

"And We sent not before you any messenger except that We 
revealed to him that there is no deity except Me, so irarsJup Me." 
(Al-Anbya': 25) 

5. HADlTH TRANSLATION 

Similarly, when we cite a texHtk, we mention the book of hadith it is 
quoted from Ln addition to its number in the book. Further, the translation of 
Prophetic hadUh is represented in an indented format, italicized and between 
quotation marks "..." as it is illustrated in the example below: 

"Do not drink in gold or silver vessels nor eat in similar bowls 
(i.e. bowls made of gold or silver), for they belong to them (the 
disbelievers) in this world and to ui in the Hereafter? 
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INTRODUCTION 



All praise be to Allah, the Lord of the Worlds, and peace be upon our 
Prophet Muhammad, the Seal of prophets, and upon his household, his 

r.,,m|,,.iii,,i, . and whoever follow-, lliei; . ,.mi['l villi e,n-'d .1 uidi^ I u:ilil 
the Day of Recompense. 

provided with proofs from t it 111:11, li j 1 : mil the Quran. 

I have previously lielivere-d [he -.onlenl of i:ii;-. lai in L I ll form n! sermons 
h'ii.u!r.i,l ,111 r.ulin. .U'lI I .U11. heen repeatedly asked by the audience to 
redeliver iheni, ,niJ in pulilMi then a;-, a ;:ee.tise, for [he sake ol eve.tirnious 
iier>ei'it,ifAllai'iwilk IiifaeU never nitendeJ : hii. I'ocik 1 1 1 be pul 'UsKl-cI when ii 
was under prepare.! inn, bul in respmnse inlhe « eeiof many people, 1 reviewed 
it, arranged its cnuienls. ,11 :d pi eseiiled it to be published. And here it is now, 
gentle render, between emir I minis: > I i't 1 ni 1 eemess 111.I eenefil vim find 
Unrein iire out of the Grace of Allah, Alone, and whatever mistakes you find 
are mine, and I seek the fmejveness nl Allah for them. 









This treatise is an abstract of a hunk entitled Ar-UnioJiii-^.Inrbi' i'i Shark 
Xi!iiiii-.\lu<!i!tji:i' iiuiiidiii;', its ioolnotcs, written by Sheikh ' Abdur-Rahman 
Ibn .Vlnbitoimitij Ibn Qa.-ani (tr.ay A!!;lh h:ivc mercy on him), Eu-ariii!; in imud 
i hat 1 added some remarks, when necessary, 

I ask Allah, Glorified and Exalted be He, to guide us all to useful knowledge 
and righteous deeds. May Allah confer peace and blessings upon our Prophet 
.Viuliai nmad. his household, and his Ounpaiiiors 

The Virtues of Understanding Religion 

All praise be in All.ili. I <u d uf iJk- Worlds, jnd peace Vic upon our Prophet 
M u h a 1 1 1 1 lad , and upon h i s h ousehold, h is Companions, and whoever follows 
their example with !;nml in ntael until "he Day of Realm pe use. 

'1" commence, oinli r;.',n i.lin:.; ih..- reliiysm is considered one of the hc:-;t 
deeds, and a sign of goodness. The Prophet (PBUH) says: 

"i'l AHul: m.'irf .< to tin coca' jiu a ;"■. J . ( i.'.'. lit- ;t:,;kt-<. hii's itiutsisitutt! 
llh- !-t'!i\: it--!\~' 
This is because comprehending; tin: religion leads to useful knowledge 
upon e.llicll ris;li;ci>iis liceiis depend. VII.. Ii . I'.ea.llcd be ] le. says: 

"It is He Who has sent His Messenger with guidance and the 

religion of truth..." ( Qur'an: Al- Fath: 28 ) 

"Guidance" here refers to useful lainv, I edge, and "the religion of truth" 

is that which leads to righteous deeds. Besides, Allah commanded the 

Prophet [PBUH) to invoke him for more knowledge; Allah, Exalted be 

He, said: 

I * * m" ,' EO I I t t <i kiu-tvl tig 

(Qur'an: Taha: 114) 
Al-Hafiz Ibn Hajar comments that the aforesaid Qur'anic verse, "...And 
say, 'MyLord, increasettie in knowledge'" is j clear intlicaiion of the merit and 
excellence of knowledge, for Allah never commanded His Prophet (PBUH) 
to invoke Hint for more of anything other than knowledge". The Prophet 
(PBUH) used to refer to the assemblies wherein useful knowledge is taught as 
"The Gardens of Paradise," and he (PBUH) stated that "Men of knowledge are 

lilt- i.ij.i'tci/ioiy ofjtioi'lh:':." 



There is no doubt thai hclore one stare, .Joins: smu.-i h iny one should know 
how to ;vrf(M-in ii in thebesi way. wins to perform it well to harvest its desired 

Lord ■- the way ihvouij.1i which one's salvation hum i kill ire and ndmillan, c in 
Paradise are gained - without having due knowledge. 

As such, people are divided into three categories regarding knowledge 

The first catego ry i s rep re s c n t a I i n 1 1 1 n s c w h o comb i n e usef ul k n o w ledge 
along with righteous deeds. Those are the ones whom Allah has guided 
to the straight path; liv natli of those upon whom Allah has bestowed 
favor of the prophets, the steadfast affi i iners of [ruth, the martyrs and 
the risihtcoie., and ejection! indeed .in; dicsc as companion:,. 
The second category is represented in those who learn useful knowledge 
hut do not act accordingly. Those arc i In: onus who have evoked Allah's 
anger, like the Jews and whoever follows their footsteps. 
The third category is represented in those who act without having 
knowledge. Those are the ones who are astray, namely the Christians 
and their likes. 
These three categories, arc mentioned in the Sura of Al-Fdtihah (the 
Opening Chapter oj the Qur'&n), which we recite in every rak'ah (unit of 
prayer) of our prayers; 

"Guide us to the straight path - the path of those upon whom 

You have bestowed favor, not of those who have evoked [Your] 

anger or of those who are astray" ( Qur'a a : Al - Fatihah: 6-7) 

In his interpretation ol the aforesaid verses of the Sura of Al-Fatib.ah, 

Sheikh Muhammad Ibn ' Abdul- Wahhab (may Allah have me icy on hi in) 

has stated: 

"The scholars meant in the verse that reads, 'those who have evoked 
(Allah's) anger' are those who do not act in accordance with their 
knowledge, and '...thosewho are astray' are the ones who act without 
knowledge. Tlmpuinv e. lee ,;i:>!iir ,i/ the f.-n ■., while the latter is 
(hill of tin Ce-ee/ne;.. 'ionic e : jier,;.;i ,':•'.::■;>.''.:' mistake;:!,- Mice li'ie' 

those two qualities are restricted to the /ties and the Christian;., 

.10 l;,;.l I i,l;; i 'lil' Ml,lh ,,-ll,,::--.i,<- II, ,„ . ■ , \,l: it, , !,„,. -in L , ,i; „,.;' 

Quranic invoaitie I i..j..' L lit Him from being one of the 



people of these two qualities. Glory be to Allah! How do those ignorant 

■> c'l r t'l ' i >;<e I l ,:".::h!Cr. ;iiorf:> ifei- 

nil i itii:iiii(ii'ii,-i> I I 'I ;o ' ,;,; invoking i (through 

the aforesaid 1 1' i ' j 1 i > n" Are they not 

r'nvre ihtil (fey f/ms .eH'siivrii irtuM Allnh?!"' 

This shows the wisdom behind the obligation of reciting this great Sura 

(i e„ .11 MJiTw/i) in every rat 'oh uf our prayers (whether obligatory or 

supererogatory). It is because this sura contains many great secrets, among 

them is the great Quranic invocation that reads, "Guide us to the straight path 

- the path of those upon whom You hove bestowed favor, not of those who 

have evoked I Your] anger or of those who are astray." (Quran: Al-Fatihah: 

6-7) Through this invocation, we ask Allah to guide us to follow the conduct 

and the way of the people who have useful knowledge and perform righteous 

deeds, which is the way to salvation in both this world and the Hereafter We 

also invoke Him U> s,i!e<iiv,rd us from I lie pal iv.vay of 1 he ones astray, wlm have 

neglected either the righteous deeds or the useful knowledge. 

Thus, we could argue that useful knowledge is that derived from the 
Quran and the Swiuaii fPmphetu Tradition). It is gained by means of deep 
understanding and comprehension of both, which can be achieved through 
the help of religious instructors or scholars. This can also be achieved through 
the books of exegesis of the Qur an and those otHadith, as well as the books 
of jurisprudence and those of Arabic grammar - the language in which the 
Qur'an has been revealed. Such books are the best means of comprehending 
the Quran and the Sunnah. 

i | ii i ii in i i hip i| Mi- th ' i li should, dear Muslim 

brother, learn what leads to the perfection. ,.,:' jour performance of these 
various acts of worship, such as Prayer, l-asting and Uajj (Pilgrimage). You 
should also be aware of the rulings on Zakah as well as the rulings on the 
dealings that concern you, so as to make use of what Allah has made lawful 
for you and avoid what He has made unlawful. You should observe this to 
ensure that the money you earn and the food you eat are lawfully obtained, in 
order to l)C one of ill use ivhose supplications are granted by Allah. In fact, von 
have to know about all these matters, and this could be easily achieved, Allah 
willing, provided that you have resolute determination and sincere intention. 
So, be keen on reading useful relevant books, and keep in touch with religious 
scholars to ask them about whatever ruling ; mi are in doubt about and to be 
acquainted with the rulings of your religion. 



in addition, you should lake an insoresi in aiu-iidinii religious symposiums 
and lectures delivered at mosques and the like, listening to the broadcast 
i-fli«ii>us [iioijr.ims, and reading religiuiis magazine:-, ami [uiNu;ilion,s, If you 
concern yourself with such good activities, your religious knowledge will 
increase, and your insight will be enlightened. 

Also, do mil iutyci .tliMr I: it i u! m r. llial ' : ; imv.de dtp increases and grows when 
it is practically applied. Thus, if your deeds are according to your knowledge. 
Allah surely rill i nc i hut Li ledi^e This corresponds with the maxim 

stating, "He whose deeds are done in accoidan, .- wilh his k:knv;cd«e, Allah 
will bestow upon him the knowledge of that which he has no knowledge 
about" This is confirmed by the Glorious Qur'anic verse that reads: 



In fact, the worthiest thing to spend your time on is seeking knowledge, 
for which the people of good judgmed cooipc-ic. Ii is, duongta knowledge that 
hearts maintain living and deeds are purified. 

Allah, Exalted be His Words and Glorified be His Attributes, praises the 
scholars who act in accordance with their know ledj-tt, ami slates their elevated 
degrees, as He mentions in His Glorious Book, the Qur'an; 

"... Say, 'Are those who know equal to those who do not know!' 
Only they will remember {who are] people of understanding" 
(Quran: Az-Zumar: 9) 
Allah, Exalted be He, also says: 

"... Allah wilt raise those who haw believedamongyouandthose 

who were given knowledge, by degrees. And Allah is Acquainted 

with what you do." (Qur'an: Al-Mujadilah: 1 1) 

So, Allah, Glorified and Exalted be He, shows the merit of those given 

knowledge along with faith, and tells us that He Ls Acquainted with and 

Aware of what we do. Thus. Allah shows us the necessity of combining both 

knowledge and righteous deeds, and tells us that both have to be out of one's 

sincere faith and fear of Him, Glorified be He. 

In accordance with the Quranic duty of cooperating in righteousness 
and piety, we will - if Allah wills - provide you, gentle reader, through this 
book with some information <>i [he im i.-.lic bshciil.isicc which our scholars 



^f)flsl:uilii:Ji]ri.spi'LiJtait 



.:siiai.:lod and wrote down : n llit'ir bonks. VVt: will pmiidi: yon witli whal 
can be easily uadi'i-Muod, -.o llu'.t it c.'ii benefit vnu ami bci^ you in tuiininti 
more useful knowledge. 

Finally, we invoke Allah to bestow useful knowledge upon all of us, and to 
guide us to the righteous deeds. We also invoke Mini. ( Horified and Exalted 
be He, to make us see the truth as ii really is, and guide us to follow it, and to 
ily is. ami iiranl us llir ;ibili1j In avoid it, Ik- is Hearing 



,J Itosp. 
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Trade Transactions 



lah, iti 1 Nil I Win, and the Pmpb (PI ' I lirouji'l 

hi5 honorable Sttnruiii (Prophetic Tradition;, pointed out the rulings on 

transactions beoui.se «!' people's need for shem; ;>e«ple in general need food, 

muses, vehicles an i i i fierenl 

lm uries which .ire obtained through trade. 

1re.de is permissible according to the Cjur an,. SMdiinfi.conseiisiiso! Muslim 
scholars, and analogical deduction. 

A Hull says: 

"...but Allah has permitted trade.. ."{Quran: Al-Baqarah: 275) 



H> \_ I KM ii- li;\X\ \l .Mi y\.s 

The Prophet (PBUH) said: 
'"I'he idler aaii !'ic iijivi'j- V i * j ■ ■■. ■ ;.''!<■ c^jil ia kecpi tir ipiuj-h £<>«fe iw 
/.)ni> .15 //ice /ijiir nni pain;!. If imth parties sjn-ak ill,- truth ami 
point out the dejects earl qualities {of the goods), then they will be 
i la ', iruiis.'.-J/n.-j. . i ' Icli I i 'i ' a , > 
then the blessings of then transit, tion i ill be destroyed f 
Muslim scholars uniformly agree on the permissibility of trade in general. 
Concerning analogical deduction, bade transactions are permissible 
because people's needs are interdependent, and people grant nothing for 
nothing. A person does not give what he has, money or goods, in return for 
milium;, so wisdom ik i.' .il.ik Ih. I'.nni' ilnli > ill [i. idc ii5 nrdci to enable 
people to get their needs. 

Trade transactions can be •. alkljicil by nams oi a verbal formula or an 
actual one. The verbal formula expresses Ml j i|- i '-. ■ i-rcul agreement on the 
sale when he, for example, savs to ilic buver, 'Well, I sell it to you" and the 
buyer's verbal acceptance when he, for example, says, "And I buy il". The actual 
formula is the act of exchange itself, when the seller is given the use a I price 
and the buyer takes the commodity, without any verbal declaration. 

Sometimes it livide oansacliun is c.ilislalcil hy means of both verba] and 
actual formulas. Shaykhul-Islani Taqiyyud-Din (may Allah have mercy on 
htm) said: 

"fliviv are sasnr u«" n/ n '■, ,/., 1 i.-t. I'll " the sailer gives may 

a i ' I . ' ■ .' i 1. 1 < i • < i it 

declaring his acceptance). For example, a seller may say to the buyer, 

'lake ir , , eiaili lee a aiaac • ■■,;;■ I it i:aa .< << ill I < u< 

saying a word). The iamt d » , >, , i , i , ..u , 

i i i i ' t I I 

I ' l.i, 1 ■','.; i'i.'vi ','■, ;i.o. . .■ • :.... :i I 1 1 K 

Uii • a, I I In el mil i 'ml <1 i' n) ' i 

whether Ilia price is e ;;m u umiirial a, itie .-ale Is an o'uft (anil 
the buyer is honestly vataaaieeil 'a pay). 'I lava, when neither the 

seller nor the hiy , ,"< .'.''■ ■■ i . -ti 'u yricelfor there is a custom 

to that effect."' 
There are certain conditions to be fulfilled (some related to the two pari ies 
while others Id the c:imrnudiu) 10 make a trade transaction valid, lacking an) 
tV'wIiicli invalidates i tic transaction: 



Conditions Related to the Seller and the Buyer 

First: Mutual Consent: A trade transit. I ion becomes invalid if either the 
seller or the buyer is unjustly forced to conclude it. Allah, Exalted be 

, iuul tunsent..." 

(Quran: An-Nisa: 29) 
Moreover, the Prophet (PBUH) said: 
"Helling should be only by imdud atiisent." 

(Related by Ibn Hibban, Ibn Majah, and other compilers of Uattithf 
However, a transaction ioihIiuUI tlooueji iast compulsion is deemed 
valid, as in the case when the ruler (or the one in authority) forces a 
bankrupt person to sell his remaining property in order to pay off 
his debts. 

Second: Being free, having reached puberty, being legally accountable, 
and being sane: A trade transaction becorne.s invalid if either of the 
seller or the buyer is a minor, ,i foolish or weak-minded person, an 
insane person, or a slave who has not taken his master's permission (to 
conclude the transaction). 

Third: Being theownoi ( ofil ieanniiiodi?y or the money) orarepresentative 
of the owner: The Prophet (PBUH) said to Hakim Ibn Hizam: 
"Do not sell what you do not have (or possess)" 

I I I II ,1 I I in I II III lljd '1 I Ihl 'Ill ' I .1 - I I It '.'Nli I ml I -i I 

hfldtthf" 

Al-Waztr said: 

"Si holm ■ "■'-■nv Hint J-' '. 'in ,1'li I.,, 1 , -h'ii'i 1. 1,' 1 1 .li.. ■■■,'■; .'.'.' iii id! lihlic VI is 
notpresent with him or wkatewt he docs not possess, and then goes out 
in i'lli lihll tlmw In- >'-■: hi fi-Jii, r. |,ji l/n, ,, ,, v ,,id trade (ran.wiiOrori" 

Conditions Related to the Commodity 

First: Being absolute]; Lnvful in r.:-e: I: !:-. impermissible to sell whoever 
is prohibited for a Muslim to make use of, such as intoxicants, the 
flesh of swine, mini' .il instrmi'ieno. and dead animals. The Prophet 
(PBUH) said: 



j__m ( '" 

"Alltili and His Messcngei i>i-i'i::i:tt?:i ihe Irtule of intoxicants, dead 

animals, pigs, and idols." 

(Related by Al-Bukhari and Muslim)' 

He (PBUH) Dlso sold: 

"Allah prohibited iidoxicaais and their (gained) juices, dead animals 

and their prices, and pigs ami their prices." 

(Related by Abu I JrSwud I 

It is also illegal to sell the :.i npurc Cats (or the ones affected by impurity) 

for t he Prophet ( PBUH ) sa id: 

"When Allah prohibits somrltaitg, it,.- jsroiiihils site price paid fir if."" 

Also, Al-Bukhari and Muslim related that the Prophet (PBUH) was 

asked: 

"O Allah's Messenger! What ubaul the fat of dead animals, for it is 

used for grea dag the boats and the hides, and people use h (as oil) for 

lamps?" He (PBUH) replied, 'No, it is prohibited, 1 " 
Second: The price and the commodity must be available, (when the 

trade transaction is concluded}. !»r any unavailable commodity is 

considered nonexistent and is il legal ki be soid. For example, it is 

illegal to sell a fugitive slave, a runaway camel, or a bird in the air. 

Likewise, it is illegal for a Muslim to sell something taken by force 

excepi in lU iciv.o ih , i , , ! K , ,,,,]. ,r ', >, oill, ,,, one who is 

able to restore it (such as the police or a judge or the like, to guarantee 

delivering it to the buyer). 
Third: The price ami in . n, nadm nun' he kmiivn lo the seller and 

buyer, tor hiding any is , egai ded .v. hand which is prohibited in Islam. 

Thereupon, it is invalid ibr Hie buyer 10 iiiiystiiiiellmvg hedoesnotsee 

or recognize, and for the seller 10 sell an animal embryo in :1s mother's 

womb or milk ; i nikier:-., SLparrleo.. \l:,o. in,- si-llms; .-vstcms called 

mulamasair arid muruifadhah" are prohibited, Abii Hurayrah (may 

Allah be pleased with him) narrated: 



l:TradeT.ansaciion3 



Selling by hast'ili (Mi'inc), likwisc, is prnhibilodi il is another type of 
sale which means that when the buyer throws a stone at a certain 
commodity displayed for sale, he has to buy it at the price decided by 
the seller. 



1 Al-Huklisri CI179) |4/3'J1| and Muslim (3K36) |!V4]fi|. 
1 7>hur: Ar. <ild Arab ...in: lis/.l v.\]i^il-:i.j" \iia-iis oi 'o;iU 

3 See: •MajmA ' ul-Fatiwtf [ 2917$ ] . 

4 1hn Majah(2JS5)i3:2"| and ILul I |iH..!ii !-Wf,7'i Ml/i-IO:. 

5 Soil* (authentic) /iaA/i is a iodfrti whose chain of transmission has 
l.y n. iK nioos p..v:,oiv, '.vho have Lnjcn known tor their up]i^ht:it^ 
sul-Il j Miilii.'r ii tree i'rnrn ..■leenlricilv .mi. I blemish 

5 AM llawiirt (35(15) [3/495 1. Al Tiramlhi I 1235) 1 3/53-1 1, An -Nasal 1 

lbr.\la,...h (2 1S7) [3/301. 
7Al-i!,ikb;„i;;.:.io;|.i:.i.i?|a,-. 1 1.\(u > :ii-,unui:|(i'sj. 

8 Abu Lljwiid (3185) [3/487]. 

9 Aba Dawiid (34SB) [3/488]. 
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1 Mun&badhah: A way of selling used to be practiced before Islam; 


it means that when 


the buyer throws something !o the seller, the buyer has to buy it it 


it the price decided 


by (he seUer. 




1 Al-Bukhari (2146) [4/453] and Musi im (3780) [5/393]. 





CHAPTER 



Prohibited Trade Transactions 



Allah has made trade permissible for 1 [is iei t-,m(s as long as it does not 

cause them to miss wliiil is more useful and nrudi important, such as an 
obligatory art of i iihj ' r i it i . |,mi nl ;,o I i ;-, n h.r , n >l m 

It is impermissible for a Muslim upon whom the lumu'ah (Friday) Prayer 
is obligatory to buy or sell after its second prayer call (adhdn), for Allah, 
Exalted be He, says: 

"O you who have believed, when [the adhdn} is catted for the 

prayer on the day of Jumu'ah [Friday), then proceed to the 

remembrance of Allah and leave trade. That is better for you, if 

you only knew" < Qui'an: Al - Jumu * ah; 9) 

Thus Allah, Glorified and Exalted be He, has prohibited trade when the 

I I tr II \ t f III T d \l I i- d hied It I I ml n h n 1 

too bus; with trade lo attend the Prayer. Allah hasmentioned trade in Milk ubr 



J6 [; TRADE TRANSACTIONS 

as it is one of the most important validly activities that occupy peoples times, 
.?y most people earn their living through trade Thin Divine prohibition implies 
that trade is prohibited and invalid at such a time (when the Jumu 'ah Prayer 
is due}. Then Allah, Glorified and Exalted be He, says, "That", referring to 
leaving t; ade and attending the Jumu 'ah Prayer, "is better for you" than being 
occupied with trade "if you only fcnew"y™r own giiijil and interests. Likewise, 
it is prohibited for a Muslim to be occupied with any worldly activity, not only 
trade, at the due time of Jumu 'ah Prayer. 

It is impermissible for Muslims as well to lei trade or any other worldly 
activity divert them from establishing nbligiiti.iry jirayurs nficr hearing the 
prayer call. Allah, Exalted be He, says: 

"[Such niches are] in houses [i.e. mosaues] which Allah has 

ordered to be raised and that His Name be mentioned [i.e. 

praised} therein; exalting Him within them in the morning 

and the evenings. [Are] men whom neither commerce nor sale 

distratts from the remembrance of Allah and performance of 

prayerandgiyingofZakAh\ They fear a Day in which the hearts 

and eyes will [fearfully] turn about ■ that Allah may reward 

them [according to] the best of what they did and Increase them 

from His bounty. And Allah gives provision to whom He wills 

without account [i.e. limit}." (Qur'an: An-Nur: 36-38) 

It is also illegal to sell anything which can be used for disobeying Allah and 

committing a sin. To illustrate, it n illegal in sell cerium fruit juices to whoever 

uses them for making in toxicants, as it would be cooperation in sinning. Allah, 

Exalted be He, says: 

"...but do not cooperate in sin and aggression. .." 

(Qur'an: Al-Ma'idah: 2) 
This kind of sale is considered cooperation in aggression. Similarly, it is 
1 i it r i» ls ; and mutiiti t the t iissention 

among Muslims lest they might be lisoJ for killing Muslims; the Prophet 
(PBUH) prohibited Muslims to do so, ,mJ Allah. Kilted be He, says: 
"...but do not cooperate in sin and aggression. . ." 

(Qur'an: Al-Ma'idah: 2) 
In this connection, Ibnul-Qaiyyim said: 
"Alliegalprocfsdcmonitratctii i <udpetmissibility 

of a sale are also affectedby Ul. 
prohibited from selling someone a weapon if one knows that he would 
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use u for killing 11 Muslim, as t!ii< is. considered a 
and aggression. However, if a Muslim sells a weapon to 
fights in the Cause of Allah, it is considered (for the seller) a sign of 
obedience and devotion to Allah. On the other hand \it is impermissible 
to .ell weapons to lliose tin. M ' Muslim* or iliose who ti e d„ n for 
highway robbery, as it is regarded as cooperation in sin."' 
Muslims are not permitted as we]) to cancel the sales of one another. For 
example, a Muslim seller may say to a customer who has paid ten pounds for an 

11 i' I i i ii I ! i i I i i ibr on! i mi 

or "I can sell you a better one for the same price." This is prohibited for the 
Prophet (PBUH) said: 

"You must not try to cancel the soles of one nnolltcr." 
(Related by Al-Bukhari and Muslim) 1 
The Prophet (PBUH) also said: 
"A Muslim inns! mil try to camel llie soles of Ins I Muslim) brother." 
(Related by Al-Bukhari and Muslim)' 
Likewise, it is impermissible for Muslims to cancel the purchases of one 
another. For instance, a M lisI i m buyer ma ;, say to a seller who has sold another 
Muslim a commodity for nine pounds, "I can buy it for ten pounds," or tin: 
like. Nowadays, many a prohibited trade transaction like the aforementioned 
ones occurs in the markets of Muslims. So, a true Muslim musl avoid such 
violations, forbid them, and show disapproval of those who commit them. 

Among the prohibited trade transactions is that made by a town dweller 
on behalf of a desert dweller, for the Prophet (PBUH) said: 

"A town dweller should not trade on behalf of a desert dweller"' 
Ibn 'Abbas, commenting on this badith, said, "Jr means that he (a town 
dweller) botdd not net a In-,... I. ert dwellers) broker"' 
The Prophet (PBUH) also said: 
"Leave lite people of mo. Hioh will give than provision from one 

Thus, a town dweller is prohibited to sell or buy on behalf of a desert 
dwel i e r. ! . n fa e 1 , w h a i i . s ] > r. ill i b i ted is. 1 1 1 a I a town dweller joes to a desert dwel ler 
and offers his service to buy or sell something on his behalf. Yet, it becomes 



WlTlWNSACnUN.S 



per:iiis.;,ibk- oith it the desert dweller istlie ime who comes to the town dweller 
asking him to buy or sell on his behalf. 

Another type of prohibited trade is that called "tnah, in which a seller 
sells a Liniiinoiiity mi • redil In ;i hi yet and liieri buy;, ii (mm liiin at the same 
time at a lower price. For example, a trader sells a car for twenty thousand 
pounds on credit then buys it from the same man (who has just bought it) for 
fifteen iln!ii'.,ind pounds ea:,l\ line, ilie original buyer owes the seller twenty 
thousand pounds to be paid at the due time. 1 his kind oi. selling is prohibited 
as it is mere fraud and one of the for ms of ril't't . In this -.-.-siy. the seller sells a 
sum of money on credit for another one in cash, making the commodity just a 
means of fraud. The Prophet (PBUH) said: 

"If you sell hn>ue unodicf widi 'innii, hold \i;ei,;;h of:, nyf (i.e. become 

.< iij ied iril.h wnldi; eii.'.'.'.-j 1 ("'. "' '■' "'' - 

and give up jihad < fighting in tht Cause of Allah), Allah ml! make 
rfjsjjn.re pcceail nrrr nm. ami a -ill not ieii/tooui it until you return 
(i.e. adhere) to your religion."* 
He (PBUH) also said: 
"there will come n lime n/k-j! people ■ on:,:, la aba Liwfitl by 



: /lai'.e!'.- '■■■ an ssr.niial ex|'ernji iuie I'm :li.. kn.:lil of Ills- Muslim nninn inity. primarily ui 

a l r lli. r "i ..In ml Mil- •. I,.h,i\ tt \ t e " .'all i 1 i. m j -..'., Li . l. 

ofthe five main pillars, o: Islam do: :imri .1 i ti> l-.cdiaptcr on Zaki'ih) 

1 St.: the font note in If in '.am - Ii .-I. i iih'kd I' (.iin/ U .'.ferh |4M74| 

.i ,\l lluk.uri (2139) |4/44u sine Muslim 1,1 inn 1 5/2(11) |. 

4 Al-Rakhari (5142) [9/2-19 anil Muslim (jilt) [5/2011- 

5 Al-liulduiri (2140) [4/4-161 s.n.l Muslim (UBiJJ) [5/202], 
.. d I'a' I mi Ts' I'm" 1 .in.l '.iii-lril. .ra'l, 5M<!4|. 
" M.,.1,,,-1 ."■ i|"Hl 

;-; Hihi- A semi thai include.-! Usui i- sn,l is.irnnij sHi;i and imen.-sl. 
9AbuDawud(3462H3M77|. 



CHAPTER 



Conditions of Trade 
Transactions 



Recurre nt are the cond itio us se 1 1 ■> \ ■ a se 1 1 ; ■ i ■ < i i a I j l j ver when concluding 
a trade transaction. Accordingly, it has become a neeessiti to slud\ ami 
tackle the different kinds of such conditions, pointing out the legal and 
the illegal ones among them. The/aijffcs' (m ay Allah have mercy on them) 
defined a condition (of a trade transaction) as li>lbws: "/' is obbiyiling 
orli flliL' II i ' 4 I In i ill i 

Aviaivdiiin 111 ilu:_/(i</rVis, ;i transactional condition is invalid unless it is 
made at the time of the transaction and embedded in the tiL-imai,:! imial 
contract. In other words, a condition is invalid if made before or after 
concluding the contract. 
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First: Valid Conditions 

Valid conditions are those thatdn not contradict I lie objective of the 
contract. Such a kind of condition obligates its fulfillment; the Prophet 
(PEUH) said: 

"Muslin:; nuts! keep <o tin.- conciiiimis lUcy nsiika."' 
Such conditions obligate fulfillment also because all conditions in trade 



1- The first kind of valid conditions of trade transactions is that which 
ensures and consolidates the contract, and benefits the one who sets 
such conditions. Examples of such valid conditions are those made by 

the so) i I l 1 i I 1 | it I t il [in 

in ihi iii] ii i 1 li Hi i ii ' hom worry There are similar 
valid conditions in favor of the buyer, such as stipulating delaying the 
payment or part of it for a specified term, i.e. to pay it at a specific 

ill ' ■ ■ ii ■ i il 'I i i! ii in in ih , It 

valid. A buyer may set a condition concerning a specification of the 
commodity, such as requiring a special brand or product, as people 

ii v ini i n |i In tieh ai . iii I c is legally valid as 

long as the commodity meets this condition; otherwise, the buyer 
has the right to cancel the contract or at least get a compensation 
for the missing stipulated quality. This compensation is estimated by 

comparing the value oi'tiis:, mi meeting the required condition 

and III'' one lacking il, im:1 liien the difference between the two values 
can be paid to the buyer if he asks for that. 

2- The second kind of valid transact jonal conditions is that in which one 
of the two parlies stipulates benefiting lawfully from the commodity 
in a certain way. For example, a seller of a house may stipulate staying 
therein for a specific period, or a seller of a riding animal or a car may 
'Mi'i'l.ii. idiu; il iii m riant pliici liiiiir (may Allah be pleased with 
him} narrated: 

"The Prophet (PEUH) sold a camel and stipulated to ride it (and use 
it) until he reaches Medina." 
(Related by Al-Bukhari and Muslim)' 

I In ' f i L-?7,'i'i i i ill r n i mi bilir. n mil . 'i mi 'I ill tipiaiaiii 
riding it to a certain pliice; lbs- same jjues tor similar transactional 
cases. Another example is when l:ie huvei' stipulates a specific work 



to be done to the commodity, such as buying firewood stipulating that 
the seller should deliver it, or buying cloth making a condition that the 
seller shoold stitch it. 

Second: Invalid Conditions 

There Lire lv/i> kind:, of invalid conditions: 
t- The first kind is the invalid illegal condition that basically nullifies 
the selling contract, such as when one of the two parties stipulates 
another contract within the main one. For example, it is an illegal 
condition when a seller of a commodity makes a condition that the 
buyer must make him his partner in business, lend him a sum of 
nun it- y, or nl I w him co :-:iin i .■ I ii„ 1 1 1 m :,e, etc., or that he says, "I sell you 
this commodity on the condition that you rent me your home." Such 
a condition is legally invalid so it nullifies the original contract. This 
is because the Prophet (PBUH) forbade concluding a selling contract 
based on another conditional contract 5 . This Prophetic prohibition 
was interpreted by Imam Ahmad Ibn Hanbal (may Allah have mercy 
nil him) exactly as we have pointed out above. 
2- The second type of invalid transactional conditions is the one which 
itself is null and void, yet it do en nol rullify ihe contract. For example, 
a buyer of a commodity may make a condition that he will give it back 
if he undergoes loss, or a seller of a commodity may make a condition 
that the buyer must not resell it Such a type of conditions is legally 
invalid as it violates ihc nrin.;i>ilc ni'n business contract that absolutely 
allows the buyer to use the (purchased) commodity in whatever 
manner he likes . The Prophet ( PBUH ) said: 

"If anyone imposts a condition which is not in the Book of Allah, then 
that condition is invalid even if lie i>rtp,av< one liundmi >ainlitii>iis." 
(Related by Al-Bukliari and Muslim)* 

The phrase "in the Book of Allah" in the aforementioned hadith refers 
to Shari'ah (Islamic Law) including the Quran and the Sumtah. 
Still, such an invalid type of conditions does not nullify the contract. 
To illustrate, in the well-known incident of Barirah, the one who 
sold her made a condition that her wala" would go to him if she 
was emancipated. However, the Prophet (PBUH) declared that the 
condition was null, yet he (PBUH) did not consider the contract to be 
invalid. Then, the Prophet (PBUH) said: 



"Verily, the iradi' is for the. eiiuiyu.ipator'' 

A Muslim involved in businesses, purchasm;; anil selling, should learn 
the legal rulings tin I rude lni]is;ii:ti.insas well as the valid and invalid 
conditions of any business deal to be aware of the lega] situations 
in such dealings. Thus, Muslims can find legal solutions to their 
controversies resulting from trade transactions, most of which result 
from llie i^ijnrarjLi' m lbs. 1 ssller, Iho buyer, <>rl"H.lh,.>l Midi ruling 1 :, ;i>. 
well as the invalid conditions they set in transactions. 



1 Faqih: A scholar of Islamic Jurisprudence, 

2 Abu [ >jv,; K i Oi'M :■ | 1 : 1 1- . >„■, ;, Is. . Al 1. imi Jbi : I JSJ) 1 3/M41. 

3 The Lawgiver of Sbari';,!. i Islamic ] aw) is Allah, Eialled be He; the ler 
to the Prophet (PBUHl IS he never ordained but what was rtvealed to 

4 Al-Bukhari (2718) [5/385] and (4074) [6/32J. 

^ Al, ImriuHii (12.54) Mj.if\ ..ml An X.is.Vi i-Li.io: | !..\V]u|. 
I, \!l!nl.ll.il]i:r=.|l:ln-! .lulVilHl... --n.| ..'.»ll| 




Option in Trade Transactions 



Islam is a lenient ant! 1.011 1| ■!.■! ii'ir.'' >.' idrjnni :lvi .-.ires for Muslims' 
iiv.ti.,! j FiJ rimi^ii , ■!iili nl. i' ii ii ' il in i ' I'm' "'i' ii llin i' 
l .I 11 in th. I „ I rulings concerning trade transactions as Islam gives each 
of the seller and the buyer the choice to consider his own interest so that he. 
can confirm what benefits him and cancelsout what appears tube. ',n i-s 'n 
.nl i ^i I 11 ll i Oph ii j ■■■Mi-, i«i I ll 'I '■■■ Ii 1 1 i h in i 

in either the conclusion or the voidance of the sale. 

I, ii n, !'■ I it '. ■• l njiii' '1' ti. i' n Ii n 

First: Option during the Session 

l til I'l 11 I ill I 1 II ill I 1 t 11 L I I II 

as long as ihey have not separated from the place of the deal, for the Prophet 
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His Eminence scholar Ibnul-Qayyim (may Allah have mercy on him) said: 
"The Lawgiver has ordained the option during tin iess on , ' He 
concluding trade transactions for the interests of the two parties 
Mlah stipulates in 
transactions when He says, '...by mutual consent...' (QuVan: 
An-Nisa':29) Sometimes a contract is concluded without being 
reconsidered or reviewed. Therefore, the perfect SharVah (Islamic 
Law) necessitates the existence of a session during which the two 
partlescan reconsider the deal Thus, according to the aforementioned 
hadith, both the seller and the buyer have the choice to confirm or 
J as long as they have not separated from the place of the 
den!. h!ov?"ci\ if the i :'.'<> parries or o;>m t;fl!vm ;ai,oies litis ospva i 
choice, the deal is still deemed valid onct it 

is a right related to both the seller and the buyer, and each of them is 
allowed to ignore it '...as long as they ftavs not parted and are still 
together, or one of them gives the other the option (of keeping or 
canceling the bargain); as the Prophet (PBUH) said. However, it is 
prohibited for each of the two parties to hasten to leave the other in 
• •- ^considering the deal. Amr Ibn Shu ' ayb 
reported that the Prophet (PBUH) said, '...and it is not permissible 
for one of them to separate from the other for fear that the latter 
may demand that the bargain be rescinded.' "" 

Second: Option of Stipulation 

The two patties can stipulate, during or after concluding the contract, that a 
certain period of option (to accept or reject the deal) is to be specified. If both of 
them agree to that, then they have the right of option whether to accept or reject 
the deal within the specified period. This is because the Prophet (PBUH) said: 
"Muslims must keep to ilie LViidilium: they mala:" 1 
Miu iver, th Ik! ity of the option ot ii i d uu.ii is indicated in the general 
meaning of the following Qur'anic verse: 

"Oyou who have believed, fulfill [alt) contracts..." 

(Qur'an: Al-Mi'idah: 1) 

However, it is permissible for each of the two parties to make a special 
condition to serve his own interests even if the other does not make any, 
provided the other agrees. At in n optitm of siipu stion i * neth rig that 
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leu-ay I hn 



Third: Option in Case of Deception 

If the buyc-i or the seller is gravely .ic.t'ivoj An: to misjudgme-m of i k' s;ik\ 
he is permitted to confirm or cancel the deal. The Prophet (PBUH) said: 
"One should not harm oil/as nor should one seek benefit jot oneself 
by causing harm to others."' 
He (PBUH) also said: 
"The property of a Muslim is not lawful (to be taken) except by 
his consent."' 
None likes to be deceived through the sale, but if the resulting loss is 
iiis!j;iiilii;an! and usually occurs luvuhij; pciijik. Mil- ikvt'ived per-;™ his no 
option to cancel the deal. 

The option in case of ikx^ni™ or misiuJiyiieiil is ;i|>]j)iciible in three cases; 
The first case is that of deceiving a stranger seller (or merchant) t>y 
meeting him before he reaches the market. If a Muslim enters into 
a business transact ion with such a seller (or merchant), and then the 
merchant finds out that he has been paid less, he legally has the option 
to cancel or confirm the transaction. Imam Muslim related that the 
Prophet (PBUH) said: 

"Do not meet a merchant em hit :euy and enter into businesstransaclion 
tvith him, Whoever meets imn mnt buys from him and then the owner 
of merchandise comes into the market (and finds that he tins been paid 
less), he lair ilie option (io decline i/ie Iramarlioti mill and voidl." 
Thus, the Prophet (PBUH) prohibits a Muslim to meet a stranger 
(merchant) before he reaches the market. The Prophet (PBUH) teaches 
us that if such a merchant finds out that he has been paid less, he legally 
has the option to cancel or confirm the transaction. 
Sahykhul-Islam Ibn Taymiyah (may Allah have mercy on him) said: 
"The Prophet (PBUH) stressed that a stranger (merchant) has the option 
to cancel or confirm thy Inule tiiinsm lion if ihe buyer meets him outside 
the market (before the farmer knows about the recent market value), for 
it is a kind of deception and fraud." 



Ibnul-Qayyim {may _v I kill luu-v me:vy ■ in hitrj) stated: 

1 mi u I. "I , i '," 'i.'fi'i ' '■i.r. !' l.'ll L-.il (III u .'■. ',1 ilia l 

t, (' i if ""i ■ . . i/i,', ,•>.', ' 'i ' i "in h in less than 

,-rlmt k din. Tlicrifor.:, tire Prophet (PBUH) giws such o Minimal the 
right of option '.rlnllier to cancel ar confirm such a deal when he eaten 
the market (and knows the recent market value) Such a merchant's right 
vi ",■ ion iii in ■ (ij ; i. Minn is indisputable, as he does not know the 
i ii i ' ii I- considered 

deceitful. Likewise, a stranger has the same right if he is said something 
exceedingly more expensive than that of the market value."' 

The second case in which the option in case of deception is applicable 
is that of najsh, in which the buyer is deceived and ensnared by the 
artificial outbidding of a fake buyer. This is an illegal act as it involves 
fraud and deception to ensnare the buyer; such a kind of sale, najsh, 
was prohibited by the Prophet (PGUH) who said, "Do nor outbid in a 
sale in order to ensnare (others)." A similar form of such a fraudulent 
selling is when the owner of the commodity lies to the buyer and tells 
him that he has been offered such and such a price for his commodity 
or that he has bought it at such and such (a price). Likewise, it is 
regarded as najsh when the seller apparently insists on a certain price 
for his commodity, which costs much less ( than this), so that the buyer 
may take it for the highest price poss ible. For i n stance, a seller may ask 
for ten pounds to sell a commodity that is worth only five in order to 
make the buyer pay a little less than ten. 

The third case (in which the option in case of deception is applicable) is 
that of a gullible buyer. In this regard, Imam Ibnul-Qayyim said: 
"The Prophet (PBUH) says, 'Cheating a gullible buyer is (a kind of) 
riba . A gullible buyer is a person who does not know the actual 
value of goods and is not good at bargaining. Rather, such aperson, 
out of his kind nature and innocence, trusts the seller. Thus, if such 
a buyer is gravely deceived through a sale, he has the right of option 
(whether to cancel the deal or not)" 11 

Generally speaking, selling based on deception is prohibited as it is 
.1 means of cheating 1he buyer. In some markets of Muslims, when a 
new merchant offers some goods for sale, the main market merchants 
conspire and send one of them to bargain with the seller for a lower 
price. Thus, the seller becomes obliged to sell him the goods at a cheap 
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price (as nobody else outbids), t 

fellow merchants to divide the goods among themselves. This is a 

prohibited salt; for ii is a kind ui deception and injustice. In such a 
case, the deceived seller has the right of option to cancel the deal and 
restore his goods once he knows about the plot. Whoever commits 
such deceitful transactions must give them up and turn to Allah in 
repentance. Also, whoever is acquainted with the legal ruling on such 
sales must show his disapproval of llmse who practice them and report 
lliem lo those in authority in order In i ccc-ive deterrent punishment. 

Fourth: Option in Case of Cheating 

Cheating in a trade transaction means to swindle by making the commod- 
ity's advantage visible and concealing its del ed. in such transactions, the seller 
keeps the buyer in a state of darkness so that the latter would be unable to see 
the detect. There are two kind', til such transactional cheating: 

1) Hiding the defect of the commodity 

2) Displaying the commodity beautifully in order to raise its price 

All kinds of cheating are prohibited, and the Shan" ah (Islamic Law) 
permits the buyer in this case to cancel the deal as he has paid the seller for a 
false quality. In addition, if the buyer had known the truth, he would not have 
paid that much. An example of such cheating is keeping camels, cows or sheep 
without milking for a long time before displaying them for sale to make the 
buyer believe that they always give a lot of milk. The Prophet (PBUH) said: 
"Do not keep camels or sheep wthom .unking for a long time, for 

1 I I 1 I I i i r ii 

decide whether a' r\ owner long n 

of dates (in compensation for milking it)."" 
Another example of such transactional cheating is hiding the defects of 
a house or a used car displayed for sale to deceive the buyer, 

A Muslim trader must tell the truth about his commodity for the Prophet 
(PBUH) said: 

"The seller and the buyer have the right to keep or return goods as 
long as they have not parted. If both parties speak the truth and 
defects and qualities (of the goods), then they will be 
blessed in their transaction. But if they tell lies or hide something, 
then the blessings of their transaction will be destroyed."" 
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Thus, the Prophet (PBUH) states that telling the truth (while buying or 
selling) is a means to get Allah's blessings whereas telling lies causes the blessings 
to be destroyed. Thai is In say, a little money gained through telling the truth 
is blessed by Allah, but much ill-gotten money, gained through lying, has no 
blessing at all. 

Fifth: Option in Case of Defect 

It is the option given to the buyer to cancel or confirm the deal because of 
a defect. In this case, the commodity has a defect before sale and the seller has 
not mentioned it or he knows nothing about it. The legal principle that gives 
the buyer that option in case of defect is that a considerable defect usually 
reduces the value of the commodity or decreases the material of the commodity 
itself. In order to judge such a defect, the buyer should consult experienced, 
trustworthy traders; if they consider something a defect, the buyer is legally 
permitted to cancel the deal, and if they see no defect that reduces the value 
of the commodity or decreases its material, the buyer has no right to cancel 
the deal. Therefore, when the buyer discovers and verifies the defect after 
concluding the deal, he is legally permitted to confirm the deal, taking due 
compensation (which is tin- ilil ii-rence in price due to this defect) for the loss 
caused by this defect, or to cancel the deal, giving back the commodity and 
taking back his money. 

Sixth: Option in Case of False Price 

This right of option is applicable in fout cases: 
I- When the seller claims that he will sell the commodity at the same 
price he has paid for it, and then the buyer discovers that the actual 
price is more or less than what the seller has claimed. 

2 - When one claims that he will make another lus partaer in a transaction , 
then the latter discovers that the actual capital put by the former is less 
than what he has claimed. 

3- When the seller claims that he will gain only a certain sum of money 
more than what he has paid for the commodity, and then the buyer 
discovers that the actual price is less than that 

4- When the seller claims that he will sell the commodity for a certain 
sum of money less than what he has paid for it, and then the buyer 
discovers that the actual price is less than that 



In these four cases, as long lis the actual price differs from the price 
mentioned by the seller, the buyer has the tight of option whether to cancel 
or confirm the deal, according to one of (lie opinions of ilie Hanbali School. 
The second opinion (in the Hanbali School) is that the buyer has no option to 

cane 1th i al inn tin i'i il vill hi based on the actual price, not the false out: 
told by the seller, and Allah knows best. 

Seventh: Option in Case of Difference 

If the buyer and seller differ aboul the price, the commodity, its amount, 
or its quality, and they have no proof, each of them must swear by Allah that 
he tells the truth. After that, each of them has the right to cancel the deal if he 
is not satisfied with the oath of the other. 

Eighth: Option in Case of Quality Change 

Sometime a buyer purchases a commodity which lie lias seen some time 
t i I [i Iim i i i 1 1 1 d I ml i i i i if ] i li las nged 

In this case, : he buyer has I he right of option whether to cancel or confirm the 
deal, and Allah knows best. 
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Disposal of a Purchased Commodity 

Before Receipt and Rescinding 

of Bargains 



In this chapter, Allah willing u n-ilUtail .'ilh tin: rulings nth, mh.il 
1 i I i nil i i i I i I i I I i I! r 

how the bargain is legally concluded and when it becomes illegal. 

One should be aware that ii is invalid io sell a purchased commodity before 

receiving it whether it is measured, weighed, counted, or measured by cubit, 

as theimiSms agree. The same ruling applies t" i>il"--r Wnds of commodities 

( ! ,«]> , he prq ndcranl iei f the iuslin liolai i may Allah have 

mercy on them), for the Prophet (PBUH) said: 

"!-!': who buys "fauiisluff should not sell ii until he has received il 

with exact full measure." 

(Related by Al-Bukhart and Muslim) ' 
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In another narration, it reads, " . . until he has received it.* 2 In Muslim's nar- 
ration, it states, "...until he has weighed it."' 

H i M ! is fm iv ALLa: h him aid ' triiiiiihr i iilirsnii: 

ruling (of foodstuffs) is applied to all types oj sales. This ruling i; directly 
stated in the Sunnah (Prophetic Tradition); Imam Ahmad related that the 
Prophet (PBUH) said: 

"When you buy something, you should not sell it until you have 
completely received it."* 
Moreover, Abu Dawud related: 



Shaykhul-Islam Itm Taymiyah and his student Ibnul-Qayyim (may Allah 
have mercy on them) stated: 

The cause behind prohibiting the buyer to sell a commodity until 

1 ' ' ' r I I ' ,: ' u' , r 1 ' . I, L , 

the commodity. The original sell, may no , i , ,1. onunadityta 

the first buyer especially when the former sees the expected profit of 

the buyer after selling the same commodity to another person. In this 

cast, the original seller may do his best to cancel the deal whether 

through rescinding or swindling. This ruling is further confirmed by 

the (Prophetic) prohibition of making profit through what is not in 

one's possession.'" 

Accordingly, Muslims must adhere to the aforementioned transactional 

legal rulings. When a Muslim buys a commodity, he is not permitted to sell 

it until he has fully received ii. I bwever, many people are negligent in this 

regard, as they buy goods and sell them before they receive them, or when 

th ey receive only part of them , and this is not a legal receipt of the goods. For 

ml i I u r may i mill sad 1 n I i I i I he store of th Hi 

and then sell them to another person, which is not considered a legal receipt 

of iI'il- ;j,ood:; d-Kit enables I lu- buwr In >; ; '" llieivi. 

Some may ask, "What is then the legal receipt that enables the buyer to 
have disposal of the purchased commodity?" The answer is that the legal 
receipt of goods differs according to their kinds; every kind has its own 
valid receipt. If the goods are measured, weighed, counted, or measured by 
cubit, their valid receipt must he through measuring, weighing, counting, 
or measuring by cubit respectively, provided the goods are taken to a place 



belonging to the buyer. If the goods are clothes, animals, cars, or the like, 
their valid receipt is fulfilled by taking them to a place belonging to the 
buyer. If the goods can be delivered by band, such ,is jewels, books and the 
like, their valid receipt is fulfilled by the buyer's actual possession of them. 
Yet, if what is purchased cannot be moved to deliver, such as houses, lands, 
or fruit on trees, its valid receipt is fulfilled by han d i rig i t over to the buyer to 
be at his disposal as its new owner. The valid receipt of a house (or the like) 
is fulfilled by giving its key to the buyer and handing him over the property 

We have already mentioned some hadiths prohibiting a Muslim to sell 
goods if he has not validly and fully received them from the seller. This ruling 
serves the interests of both the buyer and the seller, and prevents controversies 
and disputes resulting from the remissness of the buyer and seller when the 
former receives the goods from the latter, or when the buyer neither checks 
the commodity nor verifies its quality a ]id :-.[^ l'ol ]i i.: n I i o r I :,': >el rj re exempting the 
seller from liability, A Muslim must adhere to and carry out the aforementioned 
rulings while concluding business deals. 

However, many people today are remiss in the valid receipt of the goods 
they purchase, committing what has been prohibited by the Prophet (PEUH), 
and thus they suffer controversies and disputes. Sometimes, the buyer regrets 

:n he discovers the actual specifications of the goods (after concluding the 

suner consequences in tne end. 

Among the transactional acts that have been stressed and highly recom- 
mended by the Prophet (PBUH) is that either of the contractual parties is to 
rescind the bargain if he regrets concluding the sale, does not need the commodity 
any more, or is unable to pay its price. He (PBUH) said: 

"Whoever accepts the demand of a Muslim to rescind a bargain, 
Allah will rescind his faults en the Day of Resurrection."'' 

Rescinding the bargain means to cancel it giving each of the seller and 
buyer his due right. Among the duties of a Muslim towards his fellow 
Muslim brother is to agree to rescind the bargain when the latter needs that 
urgently; this is a sign of gentleness and good treatment, as well as oi 1 e n f I he 
requirements of brotherliness and fellowship in Islam. 
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Ribd 

Verily, the issue of ribd is one of the most serious matters that should be 
tackled. In this regard, all of the heavenly revelations have prohibited dealing 
in it, and Allah warns those dealing in it with the severest threat. Allah, Exalted 
be He, says: 

"These who consume interest cannot stand [on the Day of Res- 
urrection] except as one stands who is being beaten by Solan 
into insanity..." (Quran: Al-Baqarah: 275) 
In this verse, Allah decrees for the person, who deals in ribA and accepts its 
interest that he "cannot stand 1 from his grave 'except as one stands who is being 
beaten by Satan into insanity'. This means that the usurer only stands from 
his grave like the epileptic when being at the time of paroxysm of epilepsy. 
Figuratively, this is because the usurer used to accept interest on his money in 
his life and thereby his abdomen became bulky with it. 
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Furthermore, Allah threatens the one who returns to dealing in riba after 
knowing that Allah has prohibited it, that he will be one of the inhabitants of 
the Fire wherein he will abide eternally. Allah, Exalted be He, says: 

"...But whoever returns {to dealingin interest or usury} - thoseare 
the companions of the Fire; they will abide eternally therein" 

(Qur'an: Al-Baqarah: 275) 
Allah, Exalted be He, also says: 

"Allah destroys interest and gives increase for charities..." 

(Qur'an: Al-Baqarah: 276) 

This verse means that Mah wipes out th e blessing of money that is mingled 
with the interest gained from dealing in riba. Despite the fact that the usurer 

in ' 'U hi Inli II III ill I Ill in ,11, ]|[ 

there will be no good in it. Rather, this money will result in bad consequences 
upon its owner; he will be weary in this life, punished in the Hereafter, and it 
will be of no avail for him. 

as a sinning disbeliever. Allah, 

"Allah destroys interest and gives increase for charities. Ami 
Allah does not like every sinning disbeliever." 

(Qur'an: Al-Baqarah: 276) 

Thus, Allah tells (us) that He does nut like those dealing in riba. Accordingly, 
deprivation of the Divine love means being hated and detested by Allah. 
Therefore, Allah, Exalted be He, calls the one dealing in riba a disbeliever. The 
word 'disbeliever' may be interpreted aco/ndim', In [wo meanings. As for the 

first one, it refers to the pi_rM Iinul 1 unai atchj] 1.. lh n .1 

Allah. Yet, his disbelief does not mean that he is no longer a Muslim. In other 
words, the usurer shows ungratefulness to the divine favors but still believes 
in Allah. This is due to the fact that this person does not show mercy toward 
the disabled, help the poor, nor grant a respite to the insolvent person until the 

latter's circumstan ■ all u . pay I to settle his due debt). With regard to 

the second meaning, the wo rd "disbeliever" may refer to the actual d i s Ij el i e v c i 
who is no longer a Muslim. This is when such a person deals in rib& deeming 
it lawful. Hence, Allah, Exalted be He, describes such a person in this verse as 
a simiiii 1 ' Hurt iiu i j. nimerscd isi ainimiuiuj" sin; md wholly 
engulfed in enjoying the material benefits illegally acquired from ribi, and at 
the same time causes harm to others. 



Furthermore, Allah, Exalted be He, as well as His Messenger (PBU1 I) have 
declared war against the usurer, since the latter is an enemy of Allah and His 

i i il In tu| d'-'.iiii mi I ilni tribes the usurer as a wrongdoer, 

"O you who have believed, fear Allah and give up what remains 
I due to you] of interest, if you should be believers. And if you 
da not, then be informed of a war [against you] from Allah and 
Mis Messenger. But if you repent, you may have your principal 
- [thus] you do no wrong, nor are you wronged" 

(Qur'an: Al-Baqarah: 278 - 279) 

In addition to all these prohibitive Qur'an k verses that deter dealing in 

i in I pting mi K i in in I i | i _ i j in in ihe 

Prophets Sunnah (Tradition). That is, the Prophet (PBUH) has regarded riba 
as one of the great deslrucl i ve sins '. He (PBUH) has a ls< > •: u rsed the one who 
inrtqils ribi'u the one who pa; :-, it, i he one who records it and the two witnesses 
to it ! . Moreover, the Prophet (PBUH) said that if one benefits from only one 
dirham' of riba, (when he knows that it is ill-gotten money), it will be more 
than (the evi! of ) t ( 1 1 1 1 1 n 1 1 1 i 1 1 ; ; a , k i : i cry thirty three times", I n another narration, 
the Prophet (PBUH) said: 

"Riba ii like connitiitinc: luiiiilrry iitirtc six tilth's sifter the advent 

He, (PBUH), also said; 

'Riba it seventy !» ■ device* tuj , ■ ■ ■ .' J . ■ ;':. > e i .ii • \W< n sunblc 
(in its sinfulness) committing adultery with one's mother."* 

In this connection, Shaykhul- Islam Ibn Taymiyah (may Allah have mercy 
on him) said: 

"The prohibition of riba is stranger (because of its degree ofsinfidti, \«.s'J 
tlltin lit: prolttbiiio:: n,i i\liill'in:^ 'litis is bemuse iile nsi'.ri r hikes 
„ Liululh mi ,,„■< i (lite "',.(1(1"! ii pa !>' teit, i is it: need. 

Then, Ibn Taymiyah demnnslnUex! that riba, beyond doubt, is injustice. 
'j']iiij:-;beaiuv.' v-iirn J,\ilin« in riiVi, ibe j 3 ._" 1 1 [V!',nii in v. >. i s his power over the 
poor (the borrower), while in gambling, the poor may gain money from the 
rich or both gamblers may be equal in poverty or richness. Then he added: 

"...As gambling involves taking money unjustly, Allah prohibits it. 

Yel, the injustice nut! iitirnt ntjit, led tttioa lite needy person ( iti'io litis 
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M barrow) due to ribd are net the i use in gambling. Furthermore, it 

is blown that doing iiijn U ■ fro: in mud (us lie rasi iifhhii)i< 

graver than doing inja.<lit:e iaoihas ■.■■iia are not in need" 
In addition to this, taking the interest (accrued from riba transactions) is 
one of the ch.n in. I i " i ,i i I u I s fur which they have deserved eternal and 
continual curse. Allah, Exalted be He, says: 

"For wrongdoing on the part of the fews, We made unlawful far 
them [certain] good foods which find been lawful to them, andfar 
their avertingfrom the way of Allah many {people}. And (for j their 
inking of usury while they had been forbidden frimi ii, and Ihclr 
I 1 ily. And we have, prepared 

for the disbelievers among I hem a painful punishment." 

(Qur'an: An-Nisa : 160-161) 

The Wisdom behind Prohibiting Dealing in Riba 



- Dealing in riba invoK t:s aui.ii i ii>. luu m to those in need and who borrow 

by increasing the oVbis lsiil- irum [hern (interest rates) when they are 
unable to pay their debts, 

- Riba prevents Favors and kind treatment among people, blocks good 
loans (i.e. loans without interests), opens the door wide for lending for 
interest, which overburdens the needy borrower. 

- RibA also results in stopping gains, trades, professions and crafts 
without which other people's interests would ntit be set right. This is 
because, when the usurei increases his money through riba, without 
exerting any effort, then why should he look for other ways to gain 

his livelih I M n t his regard, Allah, Exalted be He, has made dealings 

among people be based on mutual benefit in return for work or a 
material return. On the other hand, dealing in ribi does not involve 
this, since it is simply giving money multiplied, from one party to 
another, without any visible product or work. 

Linguistically, the word "ribA" in Arabic means increase, while iurispru 
dentially, riba means increase in particular things, and it is divided into two 
kinds. The first is ribiin-iiiiiiiw ton-i:i [ Yir.\r:,\ rirrs.', lor dduy i>[ iMyment) arid 
i be o i in. i kind is ribal-fadl (the selling of an item for another of the same type, 
on the spot, but in excess) 



Riban-Nasi'ah (Delay Usury) 

The word 'nasiljh' in Arab refers tu lei Riba utni'tili involves two types: 
First: Increasing the debt on the insolvent person (by way of an interest 
rate). This is the origin of rM which used to be done in the Pre- 
Islamic Period of Ignorance (Al-Jdhiliyyah). It means that a person 
owes another person .1 sum of money that is to be paid at a certain 
time. So, when it is lime foi paying bat I , thi • reditor gives the debtor 
the option either to pay the debt or to allow him much more time in 
return for an interest on the borrowed sum. Therefore, if the debtor 
chooses not to settle his debt, the creditor prolongs the period of 
payment against an interest, which thereby results in I lie excessive 
increase of the debt. This is why Allah, Exalted be He, prohibits this 
type of transactions saying: 

"...Andifsomeoneisin hardship, then {Uttherebe} postponement 
until [a time of] ease..." (Qur'an: Al-Baqarah: 280) 

The verse signifies that if the time of payment is due and the debtor is 
unable to fulfill h i s deb t , ir i s i m per 1 1 1 i s s i ble for the creditor to i ncrease 
debt; rather the creditor should give the debtor a grace pet iod. On the 
other hand, if the debtor is wealthy, he is to pay his due debt. Hence, no 
increase on the debt (by way of an interest) should be made whether 
the debtor is insolvent of urn. 
Second: It refers to the riba taken through selling goods of the same type 
but in excess (which is the property in the case of ribal-fadl) with 
delaying the date of delivery, whether for both or just one of the items. 
There are many examples of this type, such as selling gold for gold, 
silver for silver, wheat for wheat, barley for barley, dates for dates, salt 
for salt and the like. Besides, this 1 ■pt: includes set nig any type of these 
items for the same on credit. The same applies to whatever shares these 
items in the property (of ribal-fadl), as will be pointed out below. 

Ribal-Fail (Excess Usury) 

This type of riba refers to the selling of an item for another of the same 
type but in excess " th u ,' this issue, the Prophet (PBUH) dictates that 
'i 1 trail 11s ' 1 11 (i in iiicly, "uki, sil heat 

bar Icy. d n\ a a n d salt. Th u s, if any of these items is so Id in exchange for another 
of the same type, then it is prohibited to take more than the other (in weight or 
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measure). This i l _ 1 1 1 1 r itcd by ' Ubadah Ibnui-£a mit ( may Allah 

be pleased with him) as a marfli' (traceable) hadith,' in which the Prophet 
(PBUH) said: 

"Gold is to be paid for gold, sil'-yr for si!'-a; vrhrol for wheat, barley 
for barley, dates for ii>«i:.\ ootlsul; for soil, like tor lik.eo.nr! eqo.o.i for 
equal, and payment is to be made hand to hand." 
(Related by Imam Ahmad and Imam Muslim) 

L I _ 5 i p I c l 1 d i j 

coined or not, ]]• h ilvei .-ht-nl iiir v.-li. i . I r barley ot late for 

dates, unless like for like, equal for equal and payment is made on tin* spot. 
Furthermore, the majority of scholars uniformly agree on the prohibition of 
selling an item as a payment for another unless both are equal. The same ruling 

applies to oilier iluniss thai -Inns- i ii. or ciiusc of lodgment. Yet, scholars 

[ii!fci-;is regards selling sueb cause of judgment.. In fhis respect, [he soundest 
view is that the common property in money (coins or banknotes) is iis value. 
That Ls other similar types are to be valued according to the value of money, 
so eh si. those banknotes used loday. Hence, it is maintained prohibited to sell 
am- oi such items in excess for .mother of the same type, namely, being issued 
in the same country. 

As for the cause of judgment of the rest of the six items - mentioned in 
I tic previous /iiitM'. namely, wheal, barley, dates arid sal; it is the measure or 
weight; besides, such ii cms, ire edible. Thus, til. same ruling applies to wkilcvcn 
:-,li,ues aiiu of their propcrt v.. Co regards weight or measure and edibility. 'linn 

is, such type oft r.i ion . riii^i-fnii!) i n " prohibited unless there 

is erunlhy in measure or weight. 

in this connection, Shaykhul-Islam ibn Taymiyah (may Allah have mercy 
on him) says: 

' . . fiic l r rfci I. ih ■ ■ ji , in . ",; " i ■ ■ ■" i. i . 'i; ..il lions ofribal-fadlii measure 

or weight tV/Vfcms iVmo pahifor other he,,,-, i hi ..ukhlhjo io eSbilhy. 
This is one of the two vine,- maintained by Imam Ahmad:™ 
Accordingly, whatever- mil skirts Ihc-e sis. items mentioned in the hadith 
in that cause of j u d g in c 1 1 1 i 1 1 a 1 1 1 e b ■ be.i n g ed ible and measurable or being edible 
andean be ^eisriicd, or is paid lor as a price), it is in be included in lrans;.ictions 
c llim mill ill ii i b ii in shu thai u i I in lion til as 

well as being of the same type, ihen H is prohibited to sell wheal for wheat, for 
example, in excess or with delaying the payment. This is based on the huilith 
of the Prophet (PBUH), in which he says: 






"Gold is to be paid for gold, silver for silver, wheat for wheat, barley 

for barley, datesfor dates, and ittfei u ik, n like and equal for 

equal, andpayment is to be made hand to hand" 
Furthermore, if the items share the same cause of judgment but differ 
in type, such as in cases of selling wheat for barley, it is prohibited to delay 
payment; it must be made on the spot. While, in this case, it is permissible 
to sell one type for more of the other. This is due to the hjtdlth, in which the 
Prophet (PBUH) says; 

"...If these classes differ, then sell as you wish if payment is made 

hand to hand." 

(Related by Muslim and Abo Dawiid)" 
The phrase "hand to hand" here means that payment must take place on 
the spot before the two parlies separate. On the other hand, if the items are 
different in both cause of judgment and type, it is maintained permissible to 
pay one type for more of another, so is the case of delaying payment, such as 
selling gold for wheat or silver for barley. 

Let it be known to you, dear Muslim reader, that it is viewed impermissible 
(0 sell an item which could be weighed for another of the same type except 
with equal weight. ik--;ide>;, it is impermissible to sell a measurable item for 
another of the same type except with equal measure. This is due to the hadUh, 
in which the Prophet (PBUH) says: 

Gold is to he paid fat gold L > i \ t i.i id ilver is to be 

paid for silver u it } , . ! \ < . ' be paid for wheat 

with equal measure, and bdriey is ;■:' be paid for barley with equal 

Besides, since items will not be equal when their legal criterion (measure 
or weight ) is d i ft c «■ 1 1 1 . i I i •; i i n p e. i ■ i n i ss ibl e to sell an item that can be weighed o r 

is because one does not guarantee that both items are equal; hence, ignorance 
of equality is like knowing about excess (in one item over the other). 

As for the issue of money exchange, whether of the same type or not, and 
whether money is of gold, silver or banknotes, which are common these days, 
the same ruling applied to the selling of gold and silver is to be applied to it. 
This is based on the fact that they share the same property; being of value that 
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vjLiii be measured J hereupon, i 1 jii amouiii. oluioney ise;;chdite,ed he- aunlhcr 
i s! the same type, such as gold coins for gold coins, silver coins for silver coins 
or ;i iiv ealcs'.oi y of paper money lor ..molhcr of ihe same l y[/nj fee.., a dollar tor 
.1 dollar or Sauei papes diihams lor : Lie ake), '.iidi exchanged heme; must be 
equal in value. Besides, payment musl lake pia.ce on the spot. However, if an 
amou nt of money of one type is exchanged for anothe r of a different type, such 
as exchanging Saudi paper rivals for US dollars, or exchanging gold coins for 
silver coins, both parties ! I In- buyer and the seller) must be present at the time 
ill' tin; exchange, and pave. ten I him;,: lake place on t K.j siiol. In such a case, il is 
permissible to exchange one type for more of the other type, both according to 
their value. Similarly, if a piece of gold jewelry is sold for silver dirhams or lor 
paper money, both the buyer and the seller must be present at the time of the 
transaction, and the payment must take place on the spot. The same applies to 
the selling of silver jcwcln for gold coins. 

n the other ha nd, i f a p iece of go] d o r s i i ve r i e wel r y is s old for jewel ry or 
money of the same type, such as in the caseof sellinga piece of gold for gold or 
,i piece ol" silver for silver, there are two matters that should be fulfilled. Fii si, 
both pieces must be equal in weight. Second, both the buyer and the seller 
must be pro, em at the lime el' con; Indue; the transaction and the payment 
must take place on the spot. 

With regard to this, dealing in riba implies a great danger that one cannot 

avoid, unless one is well acquainted -.villi its rulings. The rehire, whoever is nol 

able to know about its rulings by himself can ask the people of knowledge. 

This is because il is i u it permissible for someone to undertake any transaction, 

except when being certain that it does not involve Aba, so that his religion 

can be saved and he can rescue himself i'm:ii Allah's punishment, with which 

He has threatened the usurers. It is also impermissible to imitate others in 

any kind m' transact ions, wkliout considering :! carefully, especially nowadays 

when people do not consider the ways tliroiw.li which they can gel llieirwcalih 

and gains: be they lawful or not. In this respect, the Prophet (PBUH) said: 

"thai: will came a time when people will ail (i.e., lake) riha. hem 

the one who will not eat ii may not span- in thai (i.e. he will be 

affected by it in a way or another)"" 

It is worth mentioning here that there are many usurious transactions 
innieiiakeii nowadays. One of these translations is increasing the debt on 
the insolvent debtor (by way of an interest rate) when ones debt becomes 
due and one is unable to fulfill it. That is, the creditor allows the debtor to 
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postpone fulfilling the debt and in return, he increases Ihat debt n ; cei lain 
percentage according to the debtor's period of delay. This is tin- rilui done 
at the Pre-Islamic Period of Ignorance < ■\l-laliiliyy,ih) which is prohibited 
according to the unanimous agreement of Muslim scholars. In this regard, 
Allah, Exalted be He, says: 

"Oyou who have believed, fear Allah and give up what remains 
I , d Ik believers And if you 

do not, then be informed of a war [against you) from Allah and 

- -, wiger. But if you repent, you may have your principal 

- [thus] you do no wrong, nor are you wronged. And if someone 

, ■ iship, then [let there be] postponement until i :■ .-,- 
of! ease..." (Quran: Al-Baqarah: 278-280) 

In these noble verses, Allah, Exalted be He, threatens those taking and 
\ llillg Ln < "l in> Ihr its. 'Ill I. ilsiiiu.lv 

First, Allah, Exalted be He, addresses His servants saying, "O you who 
have believed..." and "...If you should be believers. . ." which indicates 
that it is not proper for a believer to deal in riba. 
Second, Allah, Exalted be He, says, « ..fear Allah..." which indicates that 

those dealing in riba do not obey Allah nor do they fear Him. 
Third, Allah says, "...and give up what remains [due to you} of interest..." 
This part of the verse is considered a divine command that obligates 
refraining from dealing in ribt't. I knee, this prohibition indicates that 
whoever deals in it disobeys the Command of Allah. 
Fourth, Allah, Exalted be He, has dec] i d \ ir g inst those who do not 
give up dealing in tibci, as He, says, "...and if you do not." which 
means if those dealing in riba do not give up, "... then be informed of 
a war (against you] from Allah and His Messenger... "This means that 
those dealing in riba should come to know that they, indeed, wage war 
against Allah and His Messenger. 
Fifth. Allah, Exalted be He, addresses the usurer as a wrongdoer, saying, 
"...but if you repent, you may have your principal - [thus] you do no 
wrong, nor are you wronged" 
There is another usurious transaction, namely lending against a specified 
interest This is through lending something to someone, such as an amount 
of money, on the condition that the borrowed amount be paid back with 
an interest. It may also be through crediting an amount of money on the 
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condition that the borrower must return more than its actual value according 
to an agreed upon percentage. These are explicit usurious transactions 
done in banks as well as the other banking institutions, us they conclude 
transactions through lending loans for those needing them, traders, factory 
owners, etc. They lend these categories charging them a fixed interest 
calculated according to a specified percentage. Such percentage is increased 
in case of failure to pay the amount of the loan on its due time. Thus, such 
type of lending involves both types of riba, namely ribal-fadj (excess usury) 
and ribem- nasi ah (delay usury). 

Similarly, depositing at banking institutions for a specified period and 
-'" i ' ill i i r I i [i de-red me i it the usurious transactions. 
During this period, the bank has the right of free disposal, as regards the 
deposited amount until the maturity date. So, the depositors are paid (by the 
bank) a fixed interest according to a certain percentage on the total sum of the 
deposits, such as 5 or 10 percent. 

Likewise, the issue ot , trail [jnns is considered amongst the 

usurious transactions. It refers to a transaction in which one buys a commodity 

on credit then sells it in cash to the same person but at a less price. In this 

kindoi transactions, the buyer takes an amount of cash against the commodity 

previously bought on credit, yet it is but a pretext for gaining riba. There are 

many hadfths and traditions forbidding dealing in 'inah transactions. For 

example, Abu Dawud relates a hadith, in which the Prophet (PBUH) says: 

"If you sell to one another with 'Inah, hold the tails of cows (i.e. 

become occupied with worldly gains), are pleased with itgriatlinrc, 

,->ui .,'iiv up am^'ding jillihi t/hilKii'f: in Use Guise uf Allah) Allah 

will make disgrace prevail over you, and will not withdraw it until 

you return (i.e. adhere) to your religion. 

The Prophet (PBUH) also says: 



Therefore, every Muslim must take precaution lest riba should be mingled 

!h his c n !Ctinn .uul nrnm. , Lli.i I n.. Liking riba and dealing in it 

are among the major sins. Besides, no people i k ;i i n ribu and commit adultery, 
but Allah, Exalted be He, afflicts them with poverty, incurable diseases and 

n '■ i i - .Vloivuver rjtai causes destruction in line's wealth and 

wipes off its blessing. 
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Furthermore, Allah strongly warns and threatens Muslims against accepting 
ribit making it one of the most abomi nable deeds and one of the most grievous 
of maj or sins. Allah, Exalted be He, also demonstrates the penalty be imposed 
on the usurer in both this life and in the Hereafter, as He stated, in the Glorious 
Qur"an, that the usurer wages war against Allah and His Messenger (PBUH). 
Thus, Allah punishes the usurers in this world through destroying the blessing 
of their wealth making it subj ect to damage and ruin. How often we hear about 
people's huge wealth being damaged by way of fires and flood, thus turning 
its owners into poor people! However, if those usurious people still keep their 
wealth acquired through ribi, such wealth will be of no use since Allah takes 
away ils alessi ng. Besides, those people only suffer the trouble of its collection, 
War ils imposed punishment (on the Day of Resurrection) us well as become 
tormented in the Hellfire for it. 

In addition, the usurer is hated by Allah as well as by the people, since 
he takes money but never gives in return, collects wealth and withholds it 
from people, and spends bul never ii li rii r t, i i.r h i i greedy miser 
who collects money and abstains from spending it in goodness. Asa result, 
peoples hearts and the community are disinclined towards such a person. In 
fact, this is considered the worldly torment for this person while his torment 
in the Hereafter is more severe and more enduring, as demonstrated in 
the Glorious Qur'an. This is because rihn is a proliihiied e.aiu il-.et causes a 
harmful privation and is regarded as a frightening nightmare from which all 
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Selling Assets 



Assets include h«ijs.i.-.. I, s i i.l h 1 1 . I m l> s- ml that whatever 
is related to these assets when sold, is itir the buyer, and whatever is not 
related to these items remains the property of the seller. When both the 
buyer and the seller are acqi ainted v ith the ;e i ulings they will settle any 

!! In i .1 I ill J || | 

duties and «ibliH-'i'"n ' hi i- I'm. .suss 'shun lias not left a matter in which 

III III ! Ill I 

if the rulings nt'l '. n u- | ..|-< 1 1 . j ■[ ■ li, cl , .my conflicts or disputes will be 
| | ll ^La'ilO.k- ni I c-.iii ■■-;•- II Iki i v. I:ii • iivv -i,: 1 i 

ilm " ; " i' in 11, m ilui-, coinnJeinenUiry or installations studied to or 
iL.1l in ii i i iln Id ii in I l i I ... : i il in hi I l i-t L Li. in. in in 
growth (e.g„ selling a piece of land containing a certain crop that can he 

I ll i Mi ,i |n< m in I i -j i ll ,i I _ I , III 

that.Allofthesei yei and the seller, 

as to whom shal all these auxiliaries, complementary items 
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belong. In order to issue a judgment in this dispute, the faqihs (may Allah 
have mercy on them) have decided to dedicate a chapter, in jurisprudence 
and be entitled "Selling Assl'Is and I'm Us" wherehi they have demonstrated 
all such pertaining rulings. 

If someone sells a house, the sale includes the building and roof, since both 
are included in the appellation of a house. This sale also includes whatever 
items are attached to the house and considered aiming its n« cssil ies. such as 
in. I. I i i In n l-jii i e m-talledinthehouse.Thesemachineries 
include electrical tools, lifting apparatuses, lamps, water tanks positioned 
under the ground or above the roofs, pipes specified for distributing water, 
air-conditioners, etc. This kind of sale will also include whatever the house 
contains of trees, plants and sunshades setup in it. This sale also includes 
whatever is inside the land of the house of solid metals. 

As for objects lodged in the house and detached from it, the sale does not 
include them. These detached things include wood, ropes, vessels, furniture 
and whatever is buried in the ground of the house for keeping, such as stones, 
treasures and the like. All these items are not to be included in the sale, since 
they are detached from the house and are not within its appellation, excluding 
things without which one could not make use of the house, such as keys, even 
if these things are detached from the house. 

If one sells a land, this sale includes whatever is attached to it and which 
will last for a period, such as trees and buildings. In the case of selling a 
garden, the sale includes the land, the trees, the walls and the buildings 
thereof. If one sells a land with plants that are to be harvested for only one 
time, such as wheat and barley, then these plants belong to the seller and are 
not to be included in the contract of sale. However, if the land is sold with 
plants that are frequently cut (like the grass) or picked (such as cucumber or 
eggplants), the plants belong to the buyer since it is attached to the land. At 
the time of sale, if there are any plants that are to be harvested, they belong 
to the seller. 

All of" this detailed explanation and rulings are applicable to whatever 
belongs to the seller and the buyer when selling an asset, in case both parties 
do not agree on other conditions. Hence, if n parly makes a condition stating 
that such obj ects are possessed by on ly one of the m, both parties must keep to 
this condition. This is because the Prophet (PBUH) says: 
".Muslims must kcrp w ilir i-niuviipus liii-v wtikc."' 
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1/ somebody sells pollinated dale palms, the dates are for the seller. This is 
according to the hadttk, in which the Prophet (PEUH) says: 

"If -Oi.Ki'oily sell;. ptilliiHiicii ,-/.<,r palms, the fruits will be for the 

-J'li (in't tK t'u\L> npuhUi iiuil Uin i, II I <, ,'..„( I J 

the seller agrees)." 

(Related by Al-Bukhari and Muslim) 1 
The same appl i es to other pla n ts , su ch as grapes, mulbe rry and pomegran ate; 
if sold after Hie appearance of their fruits. Ihc i'mils arc in bo fur [lie seller. 
Thereupon, whatever is sold before the pollination of date palms or the 
appearance of fruits, as regards grapes and the like, such plants and fruits are 
for the buyer. This is based on the general meaning of I lie above-mentioned 
hadith. Besides, the same ruling pertaining to date palms applies to other 
objects by means of analogical deduction. 

Thus, we realize how complete and perfect is our Shari'ah (Islamic Law), 
which solves the problems facing people, gives rights to whom are entitled to 
them in a just maimer without causing any harm. There is no problem but 
"in- \ii,'n ,r'i h.is provided t.ii 11 a. [i.siin itil', !•■ nr •iihiin .n. I Im v'r,i,j .i/i is .i 
St.5isl.il i.m from our Lord, the Wise and the Praiseworthy. Allah laws what 
benefits His servants and what causes harm to them, in all places and times. 
True are the Words of Allah, the Most Great, Who says: 

"Oyoa who have believed, obey Allah and obey the Messenger and 
these in authority amongyou. And if you disagree over anything, 
refer it to Allah and the Messenger, If you should believe in Allah 
and the Lust Day. That is the best {way} and best in result." 

(Quran: An-Nisa : 59) 
Verily, no judgment other than thai of Allah and His Messenger (PBUH) 
.-.in e'edsh l-Iv sci'lc an; dis,.; He union- j.cunlc. ami neneiil: Mum ,ind n™ in,:- 
the believers, 

As for the human systems of legislation, they areas imperfect and incapable 
as humans themselves are. Besides, these si stems are influenced by personal 
inclinations and tendencies, as Allah, Hxalted be He, says: 

"But if the Truth (i.e. Allah) had followed their inclinations, 
the heavens and the earth and whoever is in them would have 
freen ruined, ,." (Qur'aii:Al-Mu'minun:71) 



50 ;\vi(-| 

Therefore, away with those wlm Ii.im 1 :v ikiL^d [lie indgmc-nl ai aII.iIi ;md 
H is Messenger ( P BUH) with laws of hum aris! And may they be ru ined. I ti th is 
regard, Allah says: 

"I^ICTI u it the judgment vflth* Him f.}\ if-iiariwiv they >.'raire? 

>,( - i ' . < i n> 

certain linfmtiijr (Quran: Al-Ma.'idah: 50) 

We invoke Allah to render His Relii'jon i Islam 1 victorious over falsehood, 
elevate His word, and protect Muslims from whatever plots their enemies 
contrive; He is the Hearing and the Responsive. 

Endnotes 
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Selling Fruits 



Fruits are whatever date palms or other kinds of trees carry of edible 
ripe produce. One of the rulings on selling fruits is that it is impermissible 
to sell [he fruits on trees before ihc appearance or" ripeness. This is because 
the Prophet (PBUH) forbade the sale of fruits until they are ripe (free from 
blight). He forbade both the seller and the buyer such a sale . Thereupon, the 
Prophet forbade the seller from selling his fruits before they become ripe and 
free from any blight lest he should devour the buyer's mono; unjustly. Tbe 
Frophet (PBUH) also forbade the buyer from (hat kind of transactions since 
he would thus help the seller in devouring money unjustly. It is also stated 
in the Two Sahshs' that the Prophet (PBUH) forbade selling fruits until they 
are almost ripe. When he (PBUH) was asked about [In- sigi is of ripeness, he 
replied, "They get red or yellow (fit for eating)"* The forbiddance in the two 

above -.slated illltlillta indicates Mil' invalidity ni' Liny icni.saclion concluded 
before the signs of ripeness appear. 
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Besides, it is; impermissible hi -.ill yl.iils until i.|-,cy src almost lull-tsriie. n 
(sat from Might 1. This is accordini; lo the With related by Imam Muslim on 
the authority of Ibn Umar.stating: 

The Messenger of Allah (PBUi i ', lorbu, ie selling date palms until 

the titles, ire almost ripe, mul ill:' forlhi,!,' selimyj ears o! earn until 

they, ire white ami safe from hlighi. He forbade both the seller tmsl 

the buyer from such sale"' 

This hiiilUh proves ili,ii ii is Indddden In sell plants until thev are abiinsl 

full-grown, that is by becoming white {ears of com) an J salt from any plant 

disease. The wisdom behind forbid dins; lac ;,ak of fruits until they are almost 

ripe and of plants until they are almost full-grown, is lhat rhey ;ue subjected, 

before their ripeness and full growth, to plant diseases and damage. The 

Prophet (PBUH) demonstrates this by saying: 

"II Allah tlestroveil the fruits itnes-sui on tbeirees), tvb.d! right irmiU 
one of van have lo take the money of Ids {Muslim} brother!" 
He has also forbidden us from selling ears of corn "until they are whiteand 

Sole Jj-iijji Wij;lif."'blir ; l:l' lure :ir in-. .11 1 pla u disease whirl] lllav ablicl plants 

rcsuhiiij in their c.e.o ruction. I Ids Prophetic iniunaion is verily a mtuc; lor 
people, and a means of: ircsei viugiheii money us well MS prevailing; any conllici 
that may arise anion;: lliem, and winch may lead lo animosity and hatred. 

f hereby, i: manifest I c appear- bow much a hen lion I si air, pays to the sanctity 
of the Muslim's property. The Prophet (PBUH) says: 

'■[! AUtth liesirvred the tinii. (pir,eul on tin lives!, iviili •■villi! right 
irt'iilil vim (the seller) take >i:e imiuei ol vaar 'Musliai) brother?'' 

hi this iiadii'n, there is, ;i ■,-. ,1 iiirrg !u. whoeve?' resoi is to tricky methods for 
oikiuy people's uioiics in:. 1111 lull;. I hi., luih'iih also iii»is the Muslim lociisiaro 
(he -.tick or 'us miner and keep 11 1 11, < 1 im it, 1 the I'niphcl i [■' U Id H 1 
forbade She buyer from buying [mils umil liici are ahriosl ripe and free from 
blight. This is Imi ,r isi- if these fruits weredamaged and their money was paid by 
the biiier. Ilie buyer's money would be losl or it would be diii icul", to return it. 

It becomes clear from the above-mentioned hadith that the Prophetic 
n hil i L , 1 i 1 llii 1 mi , in ill L ; 11 al nos 111 idieal mnkine, tl 
ri.ilinij dependent on die mos prukiblc cnndil ion. In other '.curds, it is num.' 

[in 1I1 a bb- 1 hat fruits be damaged before ripeness; thereupon, it becomes 
impermissible to sell them. While, the most probable condition is that fruits 



be s.itc Irani biight after t ln-ir ripeness, apitl [hereiiire il becomes- permis.-bhj: 
to sell them. Moreover, it can be understood from the same hadhh ihal if is, 
impermissible for one to expose one's money ;o danger or waste, even ifboth 
parties agree that there will be a sort of compensation for the damaged fruits, 
which is considered an unsafe procedure. 

Due to the above, it is impermissible to sell fruits before they are almost 
ripe, namely fruits can be sold alone without the trees (carrying them} 
provided that these fruits are left (on the trees) until they ore ripe before beine, 
sold. However, if these fruits are sold along with the trees or sold in their 
presem condition (i.e.. Iieliin: ririencss;., ibis heroines permissible according 

First: It is permissible to sell fruits before they become ripe with their 
trees. That is, fruits become part of the sold item (their trees). The 
same applies to the sel lint; of [lie unripe pbinK iilong with the land, as 
the unripe plants belong to the land in this ease. 

Second: It is permissible to sell the fruits or unripe plants before 
becoming ripe or full-grown to the owner of the land or the fruits. 
This is because if those fruits are sold to the owner, then he gets the 
fruits or the unripe plants fully, as he is the actual owner. Though 
this kind of selling is valid, it is a debatable issue since some scholars 
maintain that Ibis ease implicitl) fails under the general meaning of 
the Prophetic injunction forbidding the sale of fruits before they are 
almost ripe. 

Third: It is permissible to sell fruits and plants (ears of corn for example) 
before their ripeness and full growth on the condition that they are 
picked or cut immediately after the sale, and that the buyer can 
make use of them at that time. This is because the Prophet (PBUH) 
forbade the s a le of frti it s (and the like) befo re they are al mos t ripe for 
fear that they may get damaged or blighted; however, this will not be 
the case when fruits and plants are picked or cut immediately after 
concluding the sale. By contrast, if the fruits and plants will be of no 
use if they are cut immediately after concluding the sale, selling them 

i ble.il ll I i i i I i i^, i 

waste of one's money, while the Prophet (PBUH) forbade wasting 
one's property'. 



i!_ 



i r.i\i)]-.':'L;:iN.v-iC'iuiS's 



Vel, iica>rdini> I o i I u: «i ruti-.-.i ■. ioy ■; >! si I n >ku :-, i n in is rtsjarJ, it is permissible 
In soil crops chat are frequently cut or picked, such 05 grass plants of the pea 

III '| I HI .1.1.1 I I' III I ii is 1 11 I'll '. '■ ll Mil II pilM'lli 

or future produce. With regard to this, ShaykhuL-Mam Ibn Taymiyah (may 
Allah have mercy on him) sues: 

" The soumict v,. ,■ .'..'.'. ,.;■;.:.,( iv tin J.-m re rliat this (the latter) 
,cn The contract 

1 1 ■■Ii is i.iu I 11 '1 1 < 1 ii' 1 1' i\enl produce and the future 

nil,- ')< 1 1 K ,11 1 ( , 11 1 ' i I l>i' 'I > 1 t ,1 1 ,' 11 

pu-;.:.::J proiiuci- bcojiiif; ifri. s/ji? ....:vfssi'; r iv^'i/ivs '.'.is. Ti'ins, ii A 

,.,, to sell the h 1 ' 1 1 11 11 1 1 . 11 

Moreover, the great scholar Ibnul-Qayyim (may Allah have mercy on him) says: 
";... I ,1 1 n'l • I t, t/l- t III 

sold at a later time until they appear to be almost ripe. However, the 

Jmiuenllyuu i'i /'iiivii jtioiiiwc :'j»i-ii ■ii.:tta,iiihi:r! if no! inciiitk-il 
in the Prophets prohibition.** 



! Al Hulhiri i2LU.il I i.';'i. anj Muslim i.iK HI: I.V.|IK|.. 

Mi, vifi.'iii lh. Ii... '.uihi. 1 n ! I -..l.'il lliikli.iii.ni 

I In' ,, ,1 I 1-1,1 1 ,il 111 Inn ,. I h il| 

4 Muslin. (j«42) [5/LI9] ami Al-HukMri (2IW) [4/502]. 

5 Al-Uuklwi (220K) |4.'51«: nnd Muslim iMSJ) [3/.l(i()|. 
fcAl [kil.JiSriiSl'jJlll.'^i '.v. \lrfif lA-l.si)] |IV2',K|. 
i ■. M,,,.,...,.,. ,',..,, , , , .N'.l 

» See the footnote of "Ar-Rawd AI-Muil-i ' " ; 4/546]. 



CHAPTER 



Blighted Fruits: Rulings 



Blight refers to any pi nil di-iasi .luxeting fruits resulting in their de- 
■•rjcticii In ihi'. reo.ud, Irml 1 1 i . ■ > ,:e -<>l. i -,-. hen lh..v jw .ikr.nst tipe. and it 
i [tr nissi'ile In sJl then and olkt Ml ih i i h hii I Mi Divine 
ilhgne. rek-i in matters [hai are beyond She powers oi human in:,i veiami:. 
ik 1 ' wind nut dion Jil im Ul i I.k u Is ti II I bu,i Iili mid 
rait a ■Heel die fruits beiun- heme. .1 1 II :.. ad. die In. net is i'.j. re.-eii :o lake v. Iiai- 
eve i i 1 1 I 1 1 i he h i i tl Mil h i s I In i 1 i n: die 

iinrien i [i n I h ill llm ' hill ll : in, AILiI , be pit i iveb b in and 

u i n n I n in I i bn i an ^d i lln I nnli. I I PI Ll I) h. . i in a a I . I" 
return die payment of those (fruits) struck with a blight 1 . 

The aforementioned Imrtith signifies thai the blighted fruits belong to the 
idler and the haver is in lake whole-.-,-!- pnee he bus paid mr ihein. Ikes, if 
.ill die l-.iihll bulls lit hbgkled. the ail.-.r IS In In repaid '.-. Ii.i'i i 1 r parmerl 
l-.e 111 eiven. I lit if snjne ol'lhnsi- Mil in III III I lie is t, ask n I I i 
v.hiu Is equal In the e.ilue oi die hhe.likd kiuis Ibis is ba.^c on the aeneral 

n, un ij, i ill ibn t i i iln in i nil' i Ibis il > applies , h ih i ihe sale 



i iu:u. ruANs/.i-riuN-, 



has been concluded before the ripeness of the fruits or afterwards, according 
to general meaning of this hadith and according to the kadith in which the 
Prophet (PBUH) says: 



However, if the blighted quantity of the sold fruits is little and could 
not be exactly defined, the buyer, and not the seller, is to bear its respon- 
sibility, since this is common among products. Moreover, this damaged 
quantity is not considered blight and cannot be avoided; for example, 
it may happen when birds eat from fruits or what may drop on the 
ground and the like. In this respect, scholars maintain that this quantity 
is not to be regarded as a blighted produce as long as the damage does 
not reach the third of the whole quantity. Yet, the most preponderant 
opinion is that the amount is not to be determined in this manner, but 
it is to be decided according to the common convention among people 
in this regard. This is because deciding a certain qua m in invessuaics 
the presence of a proof. 

Scholars (may Allah have mercy on them) maintain that the seller should 
bear the responsibility of the blighted fruits because when the seller sells the 
fruits on the trees by leaving them to the buyer, fruits are not actually handed 
over. In other words, it is as if he has not given him those fruits from the start. 
This applies to the fruits struck with a divine blight. 

However, tf the fruits are damaged by way of a human cause, such as 
;i lire (slatted willfully), the buyer is to be given the choice between two 
things. The first is abrogating the sale and asking the seller to repay what 
he has paid. The seller should then ask the person who caused damage 
to bear the responsibility for what he has damaged. The second option is 
concluding the sale and asking the one who has caused the damage to give 
compensation. 

The Prophet (PBUH) stipulated that fruits are not to be sold until they 
are almost ripe. Actually, the signs through which trees other than palm are 
known to have readied ripeness ilil'JtT according to each kind of irecs. As lor 
grapes, the sign of ripeness is when their taste becomes sweel. This is due 
to the hadith narrated by Anas that the Prophet (PBUH) forbade the sale of 
grapes until they become black (ripen) J . (Related by Imam Ahmad with a 
trustworthy chain of transmitters) 
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Asfbrthesignindtcatingttie ripeness of other truits (suchas apples, watermelon, 
pomegranate, apricots, plum, walnuts and the like), it is the appearance of their 
ripeness and being fit for eating. This is based on the hadiih related by A!-Bukharl 
and Muslim in which the Prophet (PBUH) forbade selling fruits until they get 
ripe . ThisJiaAYfi is narrated in another u'ordinj; as, "...irhc:: il :V jil lor anii\£ A.'. 
for cucumber and the like, the sign of their ripeness is when they become fit for 
eating. However, grains are known to be ripe when they are fully-grown and white, 
since the Prophet (PBUH) deems it permissible to sell grains only when they are 
fully-grown and hard = . 



I :.:usl:ii-.(.w:r,-:|.vj(,i . 

: 1 11 im,„ |, ii-ii| '„.,■ 1 „ >ni M 1 11 , 1 ,ni i m i .,,,., i ,-,', i 11 nj 

3 AbaDawud(3J71) [3/4321, Ar rirmidlii (1111) |3;530| i„J ].,.■■ I „ ± Ql 7) ;/45| 

4 Al -Bukhirt < 2 1 S6H4/498 J and Musli m < 3849) [5/42 1 ] . 

5 Related by the Five Compilers otHad/rfi except An -Nasi! 
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The Salam 
(Sale of Payment in Advance) 



The saiam is payment in advum/;' with delaying the receipt of the 

. J i i i ! T "i ! Hull li > ' ill i" i i m 

"A contract according to which the priced/ a clearly defined item h 
paid in advance at the. place uj am, hilling the contract, and the told 
item is to be received later" 
This kind of transactions is permissible according to the Qur'ln, the 
Sunnah (Prophetic Tradition) and the consensus of Muslim scholars. What 
proves that is what Allah, F.xaltcd be He, says: 

"Oyouwhohavebeliertd,whenyouamtraciadebtfoi a .. cified 
term, write it down..." (Qurtn: AI-Baqarah: 282) 



] TRADE TRANSACTIONS 



[tin 'Abbas (may Allah In: jikm.w.tl ivilh him) says: 
7 testify thai Allah has iimi lawful to us ("AiHjd'iiisJ to pay in 
advance for the price of a thing in be delivered later after a specified 
term. He then ill te wed verse"' 



"Whoever pays in advance the price of a thing -(or"., of fruits..." 
• mi ■ mother narration) - to be delivered later should pay it 

for a specified measure at specified weight for a specified period." 
(Related by Al-Bukhari and Muslim) 2 

1 L 1 _ 1 I I I [ I r ll 1 1 111 1 

are fulfilled Besides, Ibnul-Mundhir and other scholars report that scholars 
uniform that 1 1 permissil Mnmi i i 1 1 n , c 

salam, since one of the pai ties thetransa lybeinneed >ei i 

the iii i i ii dvan - h k the other may be in need for buying an 

item for a cheap price. 

In addition to the conditions of selling, there are some conditions neces- 
sary for validating the salam: 

First: The sold item whose price is to be paid in advance must have 
definite propei tie-. lh is I cause i ii is whose properties cannot be 
defined undergo many changes, , tt-,betweenthetwo 

parties of the sale (at the time of receiving the sold item). Thereupon, 
the salam is not valid in items whose properties may change, such as 
i-nHi's 1 ii i, i fi ii .I, i i i 
Second: The kind and the class of the sold item must be defined. For 
example, if the sold item is wheat, the kind must be defined, which 
is wheat here, and the class of that wheat must be defined such as 
Assalamuni (a type of wheat). 
Third: The sold item must be a specified quantity, weight or measure. 
This is according to the me i i which the Prophet 

(PBUH) says: 

"Whoever pays in advance the price of a thing to be delivered later 
should pay it for a specified measure or a specified weight and for 
a specified period" 
(Related by Al-Bukhari and Muslim) 
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Fourth: There must be a specified period for receiving the sold item. This 
is because the Prophet says in the above-mentioned hadith, "...for a 
specified period" Besides, Allah, Exalted be He, says: 
"Oyou who have believed, -when you contract a debt for a specified 
term, write it down..." (Qur'an: Al-Baqarah: 2S2) 

With regard to this issue, both the hadith and the noble verse state that 
in the salam both parties agree to the condition stating that the sold 
item is to be delivered later according to a specified period known to 
both of them. 

Fifth: The item sold must be present when the time of reception is due, in 
order to be delivered at the stipulated time. Thereby, if that item is not 
available when its tiim; ni" delivery is tine, the salam does not become 
valid, such as paying the price of ripe dates and grapes in advance and 
stipulating that the sold item be delivered in winter, (such crops are 
not available at such a time). 

Sixth: The price of the sold item must be paid fully in advance at the time 
of concluding the corilrntl. This is according to the hadilli in which 
the Prophet (PBUH) says: 

I i j ' J he price t i i i I ,1 latt 

should pay it for a specified measure..." 

In this connection, Imam Ash-Shafi' 1 (may Allah have mercy on 
him) said: 

"The transaction of the salam is i t valid Kceptwhen the prize is paid 
in advance and before the two parties (the seller and the buyer) leave the 
place where they h it ctio 5 si ft?, if the price of 

the sold item is not ptvxi ' fmgthe contract, it ml! be 

regarded as selling a debt for a debt, which is impermissible" 

Seventh: The sold item is not to be specific (e.g. a certain house or a 
specified tree). Rather, it should be regarded as a debt in the sellers 
liability. Thereby, the stilmn is not valid when specifying a certain 
house or a certain tree to be given, because this tree or house may get 
damaged before beiny delivered if the buyer. In tins way, the desired 
purpose for which the salam has been decreed will not be fulfilled. 



52 ITU-M'i ':j\\s;i I'uxs 

Besides, the delivery of the sold item is to be in the same place where 
the contract of the salam has been concluded, if possible. If this place is not 
fit for delivery {e.g. they u>iiduik:d In- i-onlrocl nt :i curiam scml on l.n-t.1 
or at sea), then the place of delivery must be mentioned in the cinilract. 
.Moreover, if th two parties a I il, sa lam becomes 

i .1 i I i I l ' il must resort to the place where the conn ci i 

i i i from the start, as 

mentioned before. 

One of the rulings on the solum is that ii is impermissible to sell the item 

I 11 1 I ilu 1 111 11 ! lit i I 

i I i I l ii ' 'In ]n I i "i I | il i |'i i r ii i I hi li 1 1 w i 
them'. In this case, the hwtth'.lt' k invalid, si net I Ik: huwittnh is oi-'y valid 
i tble debt while the salam can then be annulled. 

Another ruling on tn i I tl old item is not present or available 

at the due time, such as in cases when the trees have not born fruits at the year 
i ' \ I - io has paid foi the item in advance may choose whether 

I. i iMiil.ii mi] ii i hi hi he may ask for annulling the contract 
and .-I, for I he money he has paid. This is because in case the contract is 
annulled, it is obligatory for the seller to repay the price paid in advance. If the 
payment given by the buyer against the sold item is damaged, a compensation 
for it must be paid. And Allah, Exalted be He, knows best. 

In fact, allowing such a kind of transactions is a sign of the facilitation 
and benevolence by which our Shariak is characterized. This is because the 

i il i things for people and helps them do what benefits 

them. Besides, the salam does not involve ribi or the like of other 
transactions. All praise is due to Allah for the facilitation He grants. 

Endnotes 



i Al-Hakim(3189) [2/342), Al-Bayhaqi (1 1081) |S/30] and ■ Akur-Raiziq (140M) .iiW. 
: ,', : I i I mi i i 1 .' . ! ' - N i' and Muslim (4094) [6/42]. Sse also Al-Bukhirt (2253) [4/457], 
3See:"A/-ijW[p.54] 

i - I- I _| i. 1 , I 4i ]U)[7,«9] 

.-i ii,!'..!!,',!.'.': 41k transference of a debt from the liability of tht debtor to the linliililv .>[' 
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Loaning and Loans 



111,; Iii.iii ill 



is myiny iv 



braeril In. I'l il, iin Hi. ii h. |'ii, h li.nL later. Tin:, is con,nl. ml a hud i.t 
jiilily so the Prophet (PBUH} calls it maniljith us r i ,..■ Inn rower benefits from 
it and then pays it back to the lender. 

Lending is desirable and is greatly rewarded by Allah, as the Prophet 
(PBUH) says: 

"Na Muslim lends a !a;;i In muhiier /'.insHm I leiceiuii it will be tike 

i;( i ■!»;.;;; once in charity? 

(Related by Ibn Majah)' 
It is said that lending a loan is legally better than giving charily, ;S s ilo:u- 
rtonmw except when being in a bad need hi .1 suhik uiul n'litic) hadlth, the 
Prophet (PBUH) says: 

"He who relieve ,< Mi. -It, <• /irm (1.1.1/ hit- IWii.'i will reiieve him from 

the hardships (to which he u\M,l he r-m) ,m the Day of Resurrection.'' 
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So, lending is considered a good deed as it relieves a Muslim from hardship 
and meets his bad need. Hence, borrowing is not a detestable act, for it 
happened that the Prophet (PBUH) borrowed. This is related ind st ted ii 
many hadiths about the Prophet (PBUH)'. 

Moreover, the loan must be from someone whose loan is legal (valid); it 
is impermissible for the guardian of an orphan, for example, to take from the 
orphan's money in order to lend others. The amount and quality of the loan 
must be known and defined in order to make the receiver able to pay it back. 
A loan is considered a debt upon the liability ofits receiver, and then he has to 
return it, without delay, as sunn as he can afford it. 

In addition it is pro! > in the lender to stipulate any increase to 

his loan. Scholars unanimously agree that if the lender stipulates any increase 

and takes it, it is considered riba. Nowadays, banks lend money . t 

an interest on money, which is plain riba, whether the loan is the so-called 
consumer or developmental loan. It is impermissible for the lender (a bank, 
a person, or a company) to take a stipulated increase regardless of the name 
given to it (profit, interest, gift}, or to make use of a utility against the loan 
such as staying in a house or using a car. As long as this profit, gift, or utility 
is obtained through stipultiliun i i; consider d impermissible. The Prophet 
(PBUH) says: 

"Any loan that brings a profit is (a kind of) riba."" 
Anas (may Allah be pleased with him) narrated that the Prophet (PBUH) said: 
"If anyone of yen gives a loan (to somebody) and there is a gift 
presented to him or he is ashed to be carried on the mount (of the 
borrower), he should not ride on it nor should he accept tfie gift 
except if that used to happen between them (the lender and the 
borrower) before." 

(Related by Ibn Majah as a marfu ' (traceable) hadtthf 
There are many similar narrations of this hffdith. 



' If so!>tcoi.e miU-htt .1 tn vi a git cs ivu e load ■•/ l.,n as ii.fl/r do not 
accept it,foritisribd," 
This tradition j h n irrated about the Prophet 

(PBUH). Thus, it r i i ii i i r ! r to accept a gift or any form 
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of utility from the debtor. 'Such a profil is prohibited ^incc lending is supposed 
to be a kind of leniency on behalf of the Muslim lender towards the needy 
debtor, and also a means to draw near to Allah. So, if the lender stipulates or 
anticipates a profit then he violates the aim of lending that is to draw near to 
Allah through relieving die needy instead of setting a profit from him, as it 
will not be considered a good loan. 

Therefore, Muslims must avoid such transactions thai may involve riba. 
Moreover, they must have good intentions, as regards giving loans sin! 
doing otiser good deeds. That is, Liie purpose ol'«iviiij> loans is rat directed 
to material gains; raJher. it is a means of pains rip, a mora! benefit through 
drawing near to Allah. This can be attained by relieving the needy without 
gaining any profit. If a Muslim lender intends to relieve the needy, Allah will 
bless his money. 

It is worth mentioning that the prohibited profit is the stipulated one. For 
example, the lender may stipulate that he gets back his money with such and 

1 ! 1 LL t [ 1[ li [ I , (1 

borrower, or gets a gift from him. It is also forbidden that the lender intends 
*r irniip'i ,- king nine] 1. en if he does not stipulate such an increase. 
However, if there is some increase given to the lender simply as an act of 
showing kindness from the borrower mil by menus of stipulating, there is no 
harm in that as it is considered of the better ways of repaying loans. Once, the 
Prophet (PBUH) gave a choice camel in return for a small camel that he had 
received as a loan. Then he (PBUH) said: 

Tlit- titst amount y,m is via, , i * handsomely."" 

According to the Slim (Islan .1 •• 1 a id common convention, paying 

(in rights of others handsomely is among the good manners and it is not 
among the prohibited loans that beget benefits as long as such an increase 
is neither stipulated nor anticipated by the lender, but it is simply a donation 

from the borroi.f, ' .'in - missibli m the lender to accept a benefit 

which the borrower e;se<! to give him before tire loan as long as if i*: noi given 
to him because of the loan. 

The borrower [ 
soon as he is able t 

"Is the reward for good [anything] but good!" 

(Qur'an: Ar-Rahman: 60) 



im- I ll-^i.l i.'.T.h fi'M-. 

I lowever, some people m lemiv- in gh'iiig the : ii'Jils vi ol litis e.-ptxiabi 
debts. 'I'his is a bad manner that ha-; made many people abstain from lending 

[lie neecy and ro! io^Li j;j. tbem Vivas, thv. need-, Musli: ■■■ L-i-.-i.--; >i : il- ;iblip-,: 

to borrow from the usurious banks and commit what Allah prohibits since 
he finds no one read) to give him a good loan and the lender finds, nr> one 
crustworthy to repay him on due time. This leads to the absence of kindness 



Endnotes 



ie word ur,tjjrf[,tJf in Arabic indicates so 



2 Muslim mm [5/452], 

alli.iM;ii l i].[2-1.W)|.vl5.V. 

4A tl,.eil2l,_:|., IJI| aid Muslim (67*5) <*.<2.1 

- in |t it | 1 1 5S 

* Al-Hai'Iiaqi [ LOW}) |5f573|. 
7 Itm Majah [24,12) [3/154]. 
H Al-liLikhari (2305) \-M60S] and Muslim (4CJBH) [ft/.1S|. 
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Mortgage 



MurljMjiiiu; is [H.im.iv.ihle a. mrdini; I" 1 1 = ■ Mi bl, i.'ui jn the Sic'iit/i 
(Prophetic tradition) and the consensus of Muslim schol irs ■■ll.il . fealteri 

"...And j/you are on a journey and cannot find a scribe, then 
a security deposit [should be] taken ..." 

(Qur'an: Al-Baqaiah: 283) 
When the Prop het ( PBU H ) d ied, his armor had been mortgaged ' S chola rs 

un m nnu> i i i 1 1 1 i i i i | ii i I hi ii (i in 1 dit in iii'Nti 

oi scholars maintain that mortgaging is also permissible in residence. The 
wisdom behind the legality of mortgaging is to keep properties and protect 
them against loss r 



8 I TRADE TRANSACTIONS 

Allah, Exalted be He, commands Muslims to write down the debts as 
le says: 

"0 you who have believed, when you contract a debt far a specified 
term, mite it down..." (Qur"an: Al-Baqarah: 282) 

And He says: 

"And if you are on a journey and cannot find a scribe, then 
a security deposit i should be] taken ..." 

(Qur'an: Al-Baqarah: 283) 



The amount, quality, and description of the collateral must be known. The 
debtor must be legally permitted to contract; he must possess the collateral or 
have permission to deal cond is ■ I; ■ ith ii Man it permitted to mortgage 
his own property for the debt of another. The collateral must be a property 
raJ i d I'm- se 1 1 i n g in order to enable the c rai i ti it j i u f i t i n case of non- 
fulfillment. 



"And if you are on a journey and cannot find a scribe, then 
a security deposit [should be) taken..." 

(Quran: Al-Baqarah: 2S3) 

Thus, Allah, Exalted be He, has made the stipulation of the collateral a 
substitute for writing the contract of debt, which is written after the debt 
becomes in effect and obligatory to be settled by the indebted person. 

The collateral is obligatory to be given by the debtor, as he owes the 
creditor who is not obliged to accept the collateral and is permitted to cancel 
the mortgaging contract as he alone has a right to claim it. It is permissible 
for the debtor to mortgage his share of a property owned by him and others 
because he is permitted to sell his share to pay back his debt. 

It is permissible to mortgage the purchased article for its price, as this 
price is a liability on the debtor, i.e. the mortgagor, and the purchased 
article is possessed by him, so he can mortgage it. For example, if someone 
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buys a house or a car on credit or in cash but the price is not paid yet, he 
is permitted to mortgage it so as to pay its price to the seller. However, 
neither the debtor nor the a\'dUo>' is permltied to dispose of the collateral 
except after getting the permission of the other. If either of them disposes 
of the collateral, he causes a loss to the other. That is, if the debtor disposes 
of the collateral without the creditor's permission, he deprives him from 
securing the deal. Similarly, if the creditor disposes of the collateral 
(without the debtor's permission), he will be disposing of a property that 
does not belong to him. 

Concerning making use of the collateral, it is to be according to what the 
two parties (the debtor and the creditor) agree on. So, if they agree on renting 
or concluding any other transactions with regard to the collateral, it will be 
permissible. However, if they do not agree (to make use of the collateral), the 
collateral remains suspended until it is redeemed. The debtor is to be made 
able to maintain and keep the collateral; for example, watering, pollinating, 
and treating the trees, as this is done for the benefit of the collateral. 

The earnings received from the collateral whether by itself (such as an 
animal when it becomes fatter or is able to do some work) or through its product 
(such as offspring, wool and whatever is begotten from it) are considered part 
of the collateral that can be sold with the collateral for fulfilling the debt. The 
same ruling applies to the crops of a mortgaged land. Besides, if there is any 
damage caused to the collateral, the compensation for this damage is to be 
joined to the collateral, as it is a substitute for part of it. 

The debtor must provide the expenditures of the collateral. This is because 
Sa'ld Ibnul-Musayyab reported on the authority of Abu Hurayrah (may Allah 
be pleased with them) that the Prophet (PBUH) said: 

"When someone mortgages an item, it is not So be forcdosah any 
iiirraut: in its wiii.i,- yocs to hint t«ld tiny loxs or liability mast ire 
borne by him.'' 

(Related by Ash-Shaft 'i and Ad-Daraqulnl who grades it as having 
a good and authentic chain of transmitters) 1 

This is because the collateral is the property of the debtor and it is his 
responsibility to provide whatever it requires for its maintenance. Also, it is the 
responsibility of the debtor to pay the rent of the store where the collateral is 
kept, the wages of guarding it, and the wages of grazing the mortgaged cattle. 



7(, I I -i\!U. IKANi V ION-, 

If part of the colloicral is damaged, ihc rest .-. legally considered collateral 
for llit- whole debi as the debt is guaranteed by the whole collateral, and as 
long as p:n! nl Ihc i u I I,i1 .1 ,1 1 is damaged, then the rest is collateral for the 
whole debt. 

If the debtor pays back part of the debt, no pari oi I he collateral is to be 
redeemed until the debtor pays the whole debt 

When the debt is due, the debtor must pay back the whole debt to comply 
'.-, i i h i lie contract, whether he has given a collateral or not. Allah, Exalted be 
He, says: 

i 1 1. < ' ' ' i 1 

and let him fear Allah, his Lord..." (Quran: Al-Baqarah: 283) 
And He also says: 

■.,',. I 1 .<•»,,[ 

(Quran: Al-Baqarah: 282) 

If the debtor abstains from paying back the debt to the creditor, he is 
considered a procrastinator and then the judge is to oblige him to pay back 
the debt. However, ii 1 lie debtor still refuses to pay back the debt, the judge 
must imprison and effect discretionary punishment on him until he pays 
back the debt. Then, if he does not pay back the debt, the judge is to sell 
the a Jlateral and pay back the debt. The judge must behave on behalf of the 
debtor when die kulc- refuses I" pjy hack, sime such a i.lcbl is ,111 oblrga:inn 
on the debtor and the collateral is a mere guarantee for i. he debt in be retimed 
when due. [f some money remains after paying back the debt, it must be given 
lo the debtor as it belongs to him. Vei, i! 'lie mi.siey oi'llie sulci colhiLml lines 
nul cover the debt, the rest of the debt is still on the credit of the debtor and 

If the collateral is an animal which needs expenditures and is kept by the 

in mill 11 11 [[ i' i 111LI1 11 111 il, Jin nl I il .11 li I in 1 1 1', ■ .11 ' IiIk 

The Prophet (PBUH) says: 

"7 .re ntortgwfl imiimil am be use,! .for riding, 11s long rrs il is fed, 
iiiui die miik of die miieii <<niin,il o\>i !<e <!nmk neeoniing lei .eiml 
one spends 01; ii Vie out le.'m rides lite imhiwl or drinks lis milk 
should provide the expenditures " 
(Related by Al-Bukhari) ! 



So, whoever rides the animal or drinks its milk must provide the expen- 
ditures in return for his making use of it. Any u liter ulilily yarned from this 
L'.nii^Lii bdongs iu ii^ n^"ijo: : ike ddiU'r. 

[biiul-Qayyim (may Allah be pleased with him; s^y;;: 
"The hadtth as well as the genera! principles and the original 
rules uj ihn Sliiiri'ttft (IsltiMit: Law) i>itiii:aie thai -he Muslim 
must take care of the mortgaged animal in order to observe the 
orders of Allah. Moreover, the owner of such an animal has the 
right of ownership and the mortgagee has the right to guarantee 
his own property (by keeping the collateral). If the mortgagee 
keeps lire animal and neither rides nor milks it, he .nines his 
yiy;i>! :a aa?ke us:: afii. 7 lias, iieaeaa ! i:ae on jia::iee.. <un\iai;iea! 
deduction, as well as the interests of the mortgager, mortgagee, 
and the mortgaged animal, the mortgagee is permitted to ride 
and milk the mortgaged animal in return for his providing its 
expenditures. When the mortgagee lawfully makes use of the 

illi'ftt^lV il.-li "it/ .!-■,/ j', if |V.' Ii'iV i a.„itita,-. -Jii \uli<Jit:. 

the interests of both the mortgager and mortgagee and keeps 

their rights."' 

Some of the faqihs (may Allah have mercy on them) maintai n that there 

are two categories of collaterals: The first needs expenditures wh lie r ! i 1 

does not. The first category of collaterals is divided into two subcategories. 

The first is the animal that can be ridden or milked whose ruling has been 

i- jspkiiiu.'d ubnvi:. The second subcategory is not to bt rii.id n i - In ' 

as the male or female slave. The mortgagee is not permitted to make use of 
iln ' r I 11 i Ih l I l i n il i i mi i n of the mortgager. So, if the 
owner of the slave permits the mortgagee to make use of the slave provided 
that the mortgagee provides the expenditures, then it is permissible, as this 
is considered a sort of compensation. The second category of collaterals is 
the kind that does not need expenditures, such as a house, belongings, and 
the like. The mortgagee is permitted to make use of this kind of collaterals 
with the permission of the mortgager except when this collateral guarantees 
a loan, for it is prohibited to gain any interest out of a loan as we previously 
explained that it is a kind of riba. 
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3 Al-Bukhbl (25 1Z) [5/177]. 
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Guarantee 



Guarantee is one of the legal ways In record debts. In Islamic terminology, 

it is the guarantor's cm ,ti,-ni 10 pay back [he debt of another person while 

Ihh p.iit.n is nil 1 1. i.i< i. d h. 11. i il I li'n, I i ili ■ . 'i tV Riuuntor 
u i I I "■- . J : II Lie It i iti i hi I 1 r 1 1 irirl die u i n If r run 
to the . u (fir i I „ii u iti iv d bt iii il d so. t, i it iiiln. i pi in i i] li 
according to the Noble Qur'an, the Sunnah (Prophetic Tradition), and the 
i t u,ii "i. i I -alttdKHt mi, 

"...and far he who produces i'i L< llhv rvtrmd ,-,} \ „ i-.i.jicJ't load, 
and I mi responsible for it." (Q u r'an: Y i j s uf: 7 2 1 

Ph.- 1. >iii "u-'piH'-ihie" i npl.e- llul -hi- pi - -. : 1 1 i .i '411.11-.n-. .1 
[mini Al I ni:,idlii relates, as a msrfiV (traceable) WM, thai the Prophet 
(PBUH) sa>rs: 

■■','"■ '1' j;!.',;'-,,"-'^' I I jl l»l s I li l ;;!■,/. ■■ni'iVi'" 



Scholars unanimously agree lliat guaraiilee is generally permissible. The 
interests and needs of people necessitate die permissibility of a guarantee, as it 

11,1 . i L i| I igl . 11 tinl i , li - li 

from difficulties. 

In order to maintain the validity of the guarantee, the guarantor must be 
I ( i i i mi i.t (in mrial 

obligation. ea>, ;* childora weak-minded interdicted of bis Itf^ul capacity is not 
iiermittcd to he a guaranior. Moreover, the guarantor imisf accept (willingly) in 
bearthisliabllit'. id 1 is ton d to do so, then the guarantee becomes void, 
.a -. l„ ili iv is a voluntary declaration to fulfill an obligation, a guarantor's 
consent is obligate y, a ht ■ i'in nc.ial donation. 

Furthermore, guarantee is a kind of benevolence to benefit and help the 
1 il li l M 

i i n i i i ii uliiric fnan a.ua u' tec is as prohibited as a benefit resulting 
from a loan. The guarantor must pay the debt on behalf of the guaranteed 
person when time is due for the creditor to ask for it. When the guarantor 
pays the debt, lit is permitted afterwards tn Is te bad; die same amount of 
money from she guaranteed person ivilhoul any interest, since guarantee is 
1 li i mended lo hi leniei i ind help the needy, not to exploit and place 
burdens upon them. 

Guarantee is valid when the guarantor gives his consent by whatever 
words indicate this, such as "1 am responsible for this debt'' "1 guarantee this 
debt;' "This debt is on my liability" ami the tike, since the Lawgiver" does 
not necessitate a specific phrase to be said and it depends on the common 
convention of the society. 

The creditor has thi 1 1 fit to a i intor or the guaranteed person to 

'hi ! s il is.ai.lebt mi tlielial lit; i i I .-I i I i i opl i 

(PBUH) says: 

I 'ii « i /> «Wl 'f (pit i' i >'• !• " 'if giii • '' cd 

(Related by Abu Dawud and At- I'irmidhi who grades ii a himm 
(good) hfidtth)' 

This is the opinion of the majority of scholars. 1 fowever, some scholars are 
of the opinion that the creditor has no right to ask the guarantor to pay him 
except when it is difficult to ask the guaranteed person for the debt. This is 
because a guarantor is legally considered subsidiary to the original debtor, and 
he is not to be asked for anything except v I npo ibl« to get the debt 



from the debtor. ( marantu id . i.n.nm i i i«y to guarantee the right of 
i 1 1 -in ii iIil ,i.ll i(l i i ..I h. i il 11 1, i i im Hiiji i |'i '>!" » the 
mortgager cannot pay bairk the debt at its doc time. It is mil acceptable In j.-k 
th e guarantor fo r th e debt as long as the guaranteed pe rso n can be fou nd and i s 
able In i'li)'. According to i-n:vimoii toiivenliiiii, the creditor asks the guarantor 
for the debt only when the guaranteed is not found or when he is unable to pay 
it back This is the meaning implied by lbnul-Qayyim who concludes, '...This 
is the preponderant view as you see." 

The liability of the guarantor is not absolved until the liability of the 
guaranteed persiu: is disc bare.;" I whether by paying back his debt to the 
creditor or by being excused by him. 

Moreover, it is permissible for the debtor to have a number of guarantors 

whethe] t\.*i\ ,11 11 i-it. . 1 rmr >j .1 >r> rm the »li. 1. il.l-l >nih p •>. ,.l it. 

However, the res pun hi lily of eui/h i it'll antors absolved until the 

responsibilities of all of them are discharged or when the responsibility ..,i i In- 
guaranteed person is absolved. It is not necessary for the guarantor to know 
the guaranteed person to make his guarantee valid. The guarantor can simply 
say to the creditor, "I guarantee the person who is indebted to you." Liken ise, 
it is not necessary for the guarantor to know the creditor as the consent or 
knowledge of either the creditor or the guaranteed person is not necessary to 
make the guarantee valid. In addition, it is permissible to guarantee a known 
amount or an unknown amount if it is to be known afterwards, as Allah, 
Exalted be He, says: 

"...and for he who produces it is [the reward of! n camel's load, 
and I am responsible for it." (Qui- an: Yusti f. 72) 

This is because a camel's load is unknown at first but then becomes known. 
i his verse implies 1. 1 :l- perniisjibilily ni I'u.iraiiludiig ;i known amount or an 
unknown amount if it is to be known afterwards. 

It is permissible for the guarantor to bear the seller's responsibility if the 
commodity turns out to be possessed by someone else. Also, it is permissible 
k-': ol>!i«Jlions of someone else, such as 
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1 Ahmad (22195) [5/2671, Abu D.hviil! IJ.i.SJ I M =■?-]. V-l »i iuii.li: <!:- .1 Mm' .| II. n 

i , <>^[3'I4I1 

2 The Lawgiver of Skari ' ah {Islamic Law) is Al lah . Eialted be He; the term can also refer 
to the Prophet (PBUH) as he never ordained but what was revealed to him by Allah. 

3 flflSON (good) haiiith is a knallh whose chain of transm ission is linked to the narration of 
an authority with weak exactitude, and the hudllh is free from teiuurii-iiv or blemish. 

4 See: "/ lam Al-Mm/aq^rm" [3/411]. 
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Suretyship (Kafalah) 

m.i'usl i;i ;t iii.i|.i/i. i, ktnc"., commitment to present the indebted person 
in llit ucdtti r Si:. >, ui htr ^ n m, rli iiiihUlI i < i n lt;.ii-,:li ,ind 
it is valid for anyone in debt. No suretyship is permissible for prescribed 
punishments because suretyship depends on certainty while prescribed 
punishments are noi tr u i n n ■,. lit r mum d ill 11 | i n i n n 
In addition, sure!) ^hip.W. r.n: ;.p|'i> m .t ■ .:■.,: of legal retribution as it is to be 
executed only on the . It, n 1 i li :■, ,n | . nni iMi In , .,, i 1 1 ,il i lnl liii n 
on a surety when the one guaranteed cannot be found. 

The surety must give his consent in order to make suretyship \ alki, as lie 
ii not obliged to bear H ■■ responsibility of suretyship. The obligation of the 
•.urer-i is It-gilb j| .•! L .l ' ii. " i n i,i> d p f.sn die 1 lteMise, the .ur.tv 
is legally absolved when the guaranteed person submits himself before the 
creditor at the due time and place since lie then fulfills the obligation of the 
surety. However, if the surety cannot present the guaranteed person at the due 
time or if the guaranteed person has been absent for a long period during 



[TRADRTKANS.il I IONS 



which he could have been prcsemed, (lien ihe surely must gi 
This is according to the general meaning of the Prophetic ht 
(PBUH) says: 



It is permissible lo jmansolec llic acquainhmce of a person, for example, 
a person tomes lo lj«m..v mm vy i ro:r, .mulhcr and the latter says, "I do not 
know you, so I will not lend you", then a third person says, "I guarantee my 
acquaintance of him to you" I'lniin;; I In., who he is and where he lives", 
i iiii ii ii iii iJ 1 he guaranteed 

person) is notonlyrequiredtomentionthe name and address of the guaranteed, 

but he must also present him i .I .1 nil ji 1 iteed person is Ii 1 

and the surety cannot present him to the creditor, the surety must guarantee 

ili II ' I I 1 < I 11 n in I ill. acquaintance of 

ihc Jdiiov (the guaranteed person) and persuaded 1 he creditor to lend him. 
Such an acquaintance is lit saying I gn , ml, 1 1 o present the debtor to you 



M-Tirmidhi (2125) [J/433| and 
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Hawalah (Transference of Debts) 

1'' i I'll Jr r n .. Hah a tht i .r nte of a debt from the liability 
of the debtor to the liability of another person. The transference of debts 
is permissible and approved by the Summh (Prophetic Tradition) and the 
consensus. 'The Prophet (PBUH) says: 

> It ' i i from your iici i rich 
debtor, he should agree"' 

1 i 11 _ 1 1 ll 1 II v T II 

"Whoever is tm fi t in his ileti r) ion rich dehto ilioula 

M in' choliirs iiiaiiiiiun ll . t tin < n the j. , nissil ilii 
of the transference of debts. The transference of debts is a kind of leniency 
legally intended to facilitate the Iransticiitms iV people arid help them meet 

ll I i , . pay 1 i th debt II 1 bl I mliirlilbls 
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Some people think that the pei int. i i i n inference of debts does 

not accord with analogical deduction. They allege that it is a kind of selling a 
debt for another debt, which is forbidden. However, the great scholar Ibnul- 
Qayyim argues against this opinion and affirms that the permissibility of the 
transference of debts is not an exception as it is a kind of paying back debts not 
of selling. He says: 

"Eva if 'the transference of debtsis a kind oj 'sell ; tk-ht f. mirth 
the Lawgiver does not prohibit it since the principles 0/ the Shari ah 
(iskmii: Lav:) nvf-siiiu;:: :!n: p<:!i;iissihili>v to t 1 ' a it f the 
liability of the original debu>> , b I tew one (substitute 

debtor)."' 
There are some legal .:midili<ms mi the transference of debts to make it 
valid. They are as follows: 

First: The debt must be under tin 1 j i - liiyi 'Iil substitute debtor 
since the transfer. 11 of debts obliges fli tih titute debtor to pay 
the debt back. If the debt is not yet determined to be under the 
responsibility of the original debtor, its transference is not valid as it 
can be canceled. For example, it is not legal to transfer the price of a 
I i 1 1 1 n in 1 ihject to approval. Also, a son 

mi ,1 , In 1 hi in [In L'dii of his fathei -[k his i ith l 

gives his consent. 
Second: The substitute debt must be identical to the transferred debt 
with regard to the kind, e.g. dirhams for dirliams. Likewise, the 
substitute debt and the transferred debt must be equal with regard to 
lescriptio n 1 I 1 k mdi currency. Also, the two 

debts must have the same time for due payment; whether they are to 
yt I 1 li oj I c ~ i' + L 1 t the transference of debts is not 

valid if one debt is paid in cash and the other is on credit, or if the due 
time of one debt 15 afte r a mon th whi le th e time of the other is after two 
months. Besides, the amounts of the two debts must be the same; it is 
impermissible to tians r a del undi , unple 

for another debt of only ninety riyals. This is because the transference 
of debts, like lending loans, is intended Co be a kind of leniency not . 
a means to gain pn Hen there n liffeience in the value 

between ihe twi debl 1 olate the legal objective of the 

transference of d b 1 i icy, and set instead the objective 

of gaining interests which is impermissible in the transference of debts 
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and in lending loans. However, it is permissible for the original debtor 
to transfe r on ly pa rt of h is debt to the c re dit of a s ub stitu te debtor, 
or to transfer his debt to the credit of someone owing him more 
than the original debt, and the remaining debt in each case is still 
due for its creditor. 
Third: The consent of the original debtor is necessary here, as he is 
not obliged to pay back his debt through transference. However, 
the consent of the creditor is not necessary. Also, the consent of the 
' m i i i t i ii i I t n I n debt to the credit 

of a rich person who is not procrastinating. Rather, such a creditor 
must be forced to accept the transference of the debt and then he has 
the right to claim his loan from the substitute debtor. The Prophet 
(PBUH) says: 

So, if the debt of one of you is transferred (from your debtor) to a rich 

debtor, he should agree." 

(Related by Al-Bukhart and Muslim) 

In another narration of this hadttb, the wording is: 

"Whoever is transferred (from his debtor) to <i rich ikbtor, should agree." 

This means that the creditor should agree on the transference of 

his debt. If the substitute debtor is not able to fulfill the debt or may 

procrastin ate, then the creditor is not obi iged to agree to the t ransference 

of the debt to that person as this m ly damage his interests. 

In this respect, the indebted persons who are able to pay back should 

hasten to be absolved bypayingback their debts to theoriginal creditors 

or the substitute cred itors for wh om the debt bee omes entitled th rough 

transference. The indebted persons should not ruin their reputations 

through procrastination. Often, we hear the creditors' complaints 

when they surfer from the illegal delay and negligence of the debtors 

in paying back their debts. Also, we frequently hear the creditors' 

complaints owing to the procrastination of the rich substitute debtors 

in paying back their due transferred debts, since they cause a lot of 

difficulty to the creditors. This has made the transference of debts a 

repulsive matter which many people dislike because of the injustice of 

Hit mils: in in- debtors. 
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When the transference of debts meets us aforementioned legal conditions, 
the debt transfers from the liability of the original debtor to the liability of a 
substitute debtor, and the original debtor becomes absolved. This is because 
the transference of debts mean.:- the If msl'cmice from, one liability to another. 
Thus, the creditor is not permitted to claim his right from the original debtor; 
rather, he has to refer to the siitisiii.ii.le debrcr in order to get back his right or 
reach an agreement with him Therefore, the legal transference of debts is a 
permissible ivay !c pay back the debts. ;ss il :n.ikes filings easy for people when 
i ' ii it in a good 1 i ilt'i ill [tiiiiijii.ii liimliiiii. 




Commissioning ( Wak&lah) 



In Islamic terminology, n'a t rWfi )'i ( i' i « 1 1 n i i s s i i > 1 1 i ny) refers to the art in which 
a legally accountable person appoints another legally accountable person to act 
on his behalf in a certain matter in which such authorization is permissible. 
Commissioning is permissible according to the Noble Qur'an, the Sunnah 
(Prophetic Tradition), and the consensus of Muslim scholars. Allah, Exalted 
be He, says: 

"...So send one of you with this silver coin of yours to the city..." 
(Qur'an: Al-Kahf. 19) 

"[Joseph] said, 'Appoint me over foe storehouses of the land...'" 
(Qur'an: Yusuf: 55) 
And He also says: 

"...and far those employed to collect [Zakahj. .." 

(Qur'an: At-Tawbah: 60) 
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Moreover, the Prophet (PBUH) authorized 'Urwah Ibnul-Ja'd to buy a 
ewe, 1 authorized AM Rafi' to perform the marriage contract on his behalf 
with Maymunah, 1 and used to send his men to collect Zakah. In addition, 
Al-Muwaffaq and other scholars maintain that there is a consensus on the 
j n n In u' in u i i i km i i' The i hilun In lurii (his permissibility is 
that people's needs necessitate the legality of commissioning since not every 
person can do himself whatever he needs. 

What is Required in Order to Make Commissioning Valid and Confirmed 

Commissioning is confirmed by any statement that indicates permission 

D 11 s I i ,1 r odi i nd so"). It is permis ibk 

to accept commissioning instantaneously or to defer it. This is due to the 
fact that the Prophet repi I 111 fiance when he 

(PBUH) commissioned them. Furthermore, commissioning can be timed or 
conditioned. For example, the author i ei ri i ; to tin rcpi < i tivi m 
will be my represent;!! iv:; lor one month" or "When the lease period of my 
house expires, you can sell it." 

The authorizer must designate a particular person, so commissioning 
becomes void it I'i uili ri i ; nth i m n of these two persons 

tobe my repre'en rivi I nnm v,iom , incomes void if the authorizer 
appoints someone whom he does not know. 

Matters in Which Commissioning is Permissible 

It is permissible for a person to commission another in matters in which 
representation is permitted, so eh as concluding or canceling all kinds of 
contracts. To dai il . [ling, ! uyi ig, renting, lending loans, and speculating 
are examples of concluding transactions, while divorce, khuV (the wife's 
ii i [i i i ind cancellation of the sale are examples 

of canceling the transactions. 

Commissioning is also permissible in the matters relating to Allah's 
I i i i I 1 1 t i ii 

is permissible. This is like the distribution of ZakAh and charity, fulfillment 
>n "i '.■,. -li.ini.Hi in s i . .mn-ir; 11. -a .in. I "Umnil; (Lesser Pilgrimage), 
ficeorcihig lo tlit rdiiiotl it.ii •u.niic proofs in this regard. However, designating 
a representative is not permissible in the matters relating to individual acts 
ii li i I i n I ! i i m ii ,i i ri hi s I I , 



such as performing prayer, fasting, and the purification of major and minor 
ritual impurities, since these acts of worship are to be observed by the legally 
accountable person himself. 

In addition, commissioning is permissible in investigating and executing 
the prescribed punishments as the Prophet (PBUH) said: 

"O Unays! Go to the v/ift of this (man) and if she confesses (that she 
has committed adultery), then stone her to death." 
(Related by Al-Bukhari and Muslim) 3 
The authorized (comiiii.witnn.-i!! ihm mo lias no right to designate another 
representative to act on his behalf except in the following matters: 

First: When the authorizer permits the authorized person to do so by 
saying something like, "You can designate a representative to act on 
your behalf if you like) or (Do as you like)." 
Second: If the designated act is not to be carried out by the authorized 

Third: If the authorized person is unable to carry out the designated work. 
Fourth; When the authorized person cannot do the designated work 
properly. 
In the aforementioned four cases, ii is impermissible for the authorized 
person to designate anyone except a trustworthy representative 

Commissioning is permissible for both the authorizer and the authorized 
person as it is considered permission given by the authorizer and a service 
rendered by the representative, but both are not obligatory; each of the 
authorizer and authorized person is permitted to cancel commissioning at any 
time he desires. 

Matters Nullifying Commissioning 

Commissioning is nullified by cancellation, death, or absolute madness with 

life and sanity of both parties, so when one party lacks either of them, it becomes 
invalid. Commissioning also becomes invalid if the authorizer discharges the 
authorized person, or when either of them is interdicted of his legal capacity 
due to his foolishness, (since he then lacks the authority of disposition). 
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When Commissioning Becomes Permissible 

Whoever has the authority to dispose of something can authorize or 

iz* d in regard to this same thin I h lever has no legal 

mn the authority 

to dis o: ■ ifthi am thing - ith greater reason. A representative who 

is authorized for buying and selling is not permitted to sell or buy from 

himself as thi' us int. s I I 1 -l lis and buys from others 

not from him -t I I ! u i " iU' wise, he is not permitted 

r ] I h_ timoriy it) hi 

i I i 1 partial 

due to family relations. 

Actions Related to the Authorizer and the Authorized Person 

The authorizer must fulfill some legal commitments with regard to trans- 
actions, such as delivering the price, receiving the purchased article, canceling 
1 ! In lights and guaranteeing the rights of 

the other party. As for the authorized person who is authorized for selling, he 
may d ei the purchased article but he is not permitted to receive the price 

without the permission of his authorizer or at leasi .1 •- liing h 

1 [ I the authorized person may receive the price if he 

sells the article in a store where the price may be lost if he does not receive 
it. An authorized person who is authorized for buying may deliver the due 
price to complete the transaction. However, the person authorized for settling 
a dispute is not permitted to 1 in: Ll 1 bus iiie 1 n ihoi I ibi 

receiving the price is pei mi ted [< settle the dispute is it is the only way lo 
receive the price. 

Commitments of the Representative 

The authorized person is accountable. But, he is not liable for things that 
are lost or damaged with him as lung as he d;>cs not neglect or exceed limits 

I iii hi h 11 i 

without any legal excuse, to pay the money due for the authorizer, he is to be 
liable for what is lost or damaged and legally obliged to pay any money due 
to the authorizer. The authorized person is 10 be trusted with regard to the 
tii , : mi il In 1 1 1 11 1 i'u ii j i in Mi In othei 1 I wh 

1 11 ! I 1 irt ides is to be trusted and 

believed. And Allah knows best. 



1 JJ-Bllklwi (.1643) |W772|. 
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Interdiction 

Islam his been ordained to protect the properties and rights of people; 

therefore, interdiction has been legalized on ones who should be prevented 

from disposing of their properties, 

Jurisprudentially speaking, interdiction means preventing someone from 

disposing of his property. What prove.-; that interdiction is legalized is that 

Allah, Eialted be He, says in the Noble Qur'an: 

"And do not give the weak-minded your property, which Allah 
has made a means of sustenance for yau, but provide for them 
with it and clothe them and speak to them words of appropriate 
kindness. And test the orphans !in their abilities} until they reach 
marriageable age. Then if you perceive in them sound judgment, 
release their property to them. .." (Qur'an; An- Nisa~ : 5-6) 
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These two verses prove that Allah, Exalted be He, has decreed interdiction 

on the weak-minded and the orph; lesi they should waste or destroy their 

properties. Moreover, both ar< nol to be given back their property except when 
they become of sound judgment. The Prophet (PBUH) himself interdicted some 

of his Companions (and !ki o.I<I soma i.t'tk'n pi-opis ln-s) to settle thrii debts'. 

Interdiction Is of Two Types 

The First Type of Interdiction is the one imposed for safeguarding i il hers' 
share in the propert; o\ the interdicted person, us the case of interdicting the 
insolvent person for safeguarding the share o] the- creditors in his existing 
property. For safeguarding the share of the heirs in the heritage, interdiction is 
also imposed on the sick person to prevent him from bequeathing more than 
the third of his property. 

The Second Type of Interdiction is the one imposed on the person for 
hi;. ovan I il u I si li dual ' i '. las p "|'sjt u ,| !' \ ii. !ut* ulii tl' HI 
in this case applies to the minor, the weak-minded and the insane, for Allah, 
Exalted be He, revealed: 

"And do notgive the weak-minded your property..." 

(Quran: An-Nisa : 5) 

Some scholars maintain that those meant in this verse are the young 

nl i i il I ii i I iH i in i I 

his money. Other scholars are of the opinion that those meant in the verse 
are the weak-minded, the young children and the insane persons; they sirs to 

I i I II 

Allah, Exalted be He, makes the property - in the above-mentioned verse 
- attached to the addressees "...your property..." since they are appointed as 
guardians of the property ol the interdii ted to protect it. 

The First Type: Interdiction for Safeguarding Others' Share 

This type of interdiction applies to the bankrupt, whose remaining 

' 1 1 en sol d) to m eet all h is due debts. Thereupon, he is 

to be denied the right to dispose of his remaining property lest he should cause 

hni i il I I I ml ii a i ii 

'iili h creditors) to pay them, but should rathci 

be granted a grace period until his financial uo miisraiiccs allow him to pay. 
With regard to this, Allah, Exalted be He, says: 

"And if someone is in hardship, then [let there be] postponement 
until [a time of] ease..." (Qur'an: Al-Baqarah: 280) 
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Regarding the favor ami reward .. .: t- .11 iLi:iy. .1 -trace period for the insolvent 
person, the Prophet (PBUH) says: 

'He who is pleiiset! to he grarded shade l>y Mini; under the shade 
yearned hy llim {011 lire I'hie of Resurrection! siicndd relieve an 
insolvent person." 
Yet, discharging the insoli ent person is better than granting him a grace 
period, in consideration ol wiiiit Allah, Exalted be He, says: 

"...But if you give I from \or. . - •>'. <,<■>,,• .' •• !i. 

for you..." (Qur'an: Al-Baqarali: 280) 

As for the debtor who is able 1n settle his debts, it is impermissible to 

interdict hint, since iiicvc is in' need lor llt:il, I ToweUT, if his creditors ask him 

to pay what he owes them, he is to be legally ordered to pay his debts, for the 

Prophet (PBUH) says: 

1 'Ml ' 'r.min >1 III I i, I "i M ' '' ' I I .'"I'l 1110)1 I i'/'i *' . 

This hadith signifies that when an indebted wealthy person procrastinates 
in paying his debts, he is thus causivii; iiiim-liei' In his. 1 redilnrs since he refuses 
to pay what he owes them. II the indebted wcnlllu aersnn refuses to pay his 
debts, then he should be imprisoned. In this regard. Sheikh Taqiyyud-Din Ibn 
Taymiyah (may Allah have mercy on him) said: 

"...Acs lor the person ns'lii iSah'e id .'.ij( i .■ ilisdehis : 1.1 aitltiongilire ttises 
(to pay them), lie if in he legally forced to pay by means of beating or 
,(,.,",' 'I,.,, l' In"! lini. is m-i'.s.j die "uii at ,'"l ; '/I, 'i ei , if Wii'i' 1-," 
Shi'ifi'i. Ahinnd ami ollwi scholars." 
He added: 
"..If has 110I come 1,1 my knoirleiige that there is a disagreement 
among scholars ,''.'1 litis concern."'' 
In addition, Imam Afcmad, Abu Dawud and other compilers of Hadith 
relate that the Prophet (PBUH) says: 

"(■YiiiTii.iijirrK in) 1 ill paring dchis hy a iveolihy man makes il 

permissible In he ilistionored (iiv the creditor', and 10 he punished 

(by the judge):" 1 

The word "be dishonored" means to be complained about (by his creditors), 

and "be punished," means to be imprisoned. The person procrastinating in 

paying his Lieblsdi'Mrvrs, disci-cLmnm; pnnishiiK'iil and imprison mcr.t. He is 



: n{,-M!J-: !k.\NS;ii"U(IVS 



To he rqientedh punished in ill is [ii.nirur until lit' 1'ul fills his dcfes. In case the 
fichinr insists mi ili'lii; in;; his Joins, ihnse in authority are to intervene and sell 
bis prnpei ty to pay the debts he owes. This is because those in authority are to 

lake the plate of the pel sun ivhn icl'uscs In nay liisik'lils : in order In prevoill 
any liiimi to lln n.tlil I'll lit _ I I li i i | 1 1 l ■ I 

(PBUH) says: 

"One iiiimli! mil luvai niliri:< ,7 nr si), in/i.Vinsicv In: ncfit lor oncsdj' 

by causing harm toothers."* 
From what has been demonstrated, it appears that there are two states of 
the debtor: 

The first state is when his debt is deferred. Thereby, he is not to be asked 
to pay it until it is due, nor is he obliged to settle it before that. In case 
the debtor's property is insufficient to meet his deferred debt, he is not 
ti> he inleidietei.i nm be deiiud the ris;lii to dispose nf his property. 

The second State of the debtor is when his debt is due. In this state, 
there are two other cases of the debtor: 

The fust case is when the value of the debtor's property exceeds his 
payable debt, in which case he is not to be interdicted, but rather be 
ordered to pay his debt when the creditors ask for that. If the debtor 
refuses to pay (upon :he crcditm''- demand), litis in he punished ivilli 
a discretionary punishment a.id imprisoned until he pays his debts, 
if the debtor bears. Imth nil nisi mien is Inii still refuses to pay, those in 
authority are to intervene by selling from his property what suffices to 
cover the debts. 

The second case is when the value of the debtor's property is less than 
Si is due dent: in this ease, lit is to lie ii iter dieted if his creditors ask for 
their money lest he should cause harm to the money he owes them. 
This is according to the hadith narrated by Ka' b Ibn Malik (may Allah 
be pleased with him) which states: 

"The Messenger of Allah (PBUH) interdicted Mu&dh and sold his 
property (to fulfill the debts Mu adh owes).'" 



Ibnus-Salah says, "This hadith is surety reported about the Prophet 
(PBUH)? In this case, if the debtor is interdicted, it is to he publicly 
declared lest people should be deceived by him (in financial transac- 
tions), causing their properly thus to be wasted. 






lere are Four Rulings on the Interdicted Person 

The first ruling is that his debts are to be paid from his property 
before being interdicted, and from whatever property that comes to 
his possession afterwards, such as the money he obtains by means 
of legacy, an injury compensation, a gift, a share from a will and the 
like. The interdicted person is to be denied the right of disposing of 
his property possessed before and after being interdicted. Thereby, 
any disposal of his property becomes ineffective since the rights of 
his creditors are due on his property. Thus, he has no right to grant 
any part of his property to anyone by any means. Even before being 
interdicted, it is prohibited for the indebted to dispose of his property 
in a way that causes harm to his creditors. 
Imam Ibnul Qayyim {may Allah have mercy on him) says: 
"If the debtor's entire properly is required to cover his debts, it will be 
invalid for him to donate thereof, in a way that causes any harm to 
the creditors, whether those in < . n . ■ i inted him or not. 
This is the opinion maintained by Imam Malik and Shaykhul-Isldm Ibn 
Taymiyah (may Allah have mercy on him). Moreover, it is the soundest 
view which befits 1 1 , i i. - ■< > Wool and comes in 
accordance w ith <l . nv) and its rulings. 

This is because the creditors' rights must be paid from the debtor's entire 
property. That is why those in authority interdict the debtor. If the 
creditors' money were not to be paid from the debtor's entire property, 
those in authority would not have the right to interdict him. Therefore, 
his case resembles that of the person on the deathbed as he is not allowed 
i dhpos-: I , p.vjKiir. I i.^ri-ic, 1 r r ,. were given the legal 
right to donate, this would waste the creditors' rights, and the Shari'ah 
never legislates something like this, for among the principles ofShari 'ah 
is safeguarding people's rights by all ways and blocking means leading to 
wasting them,"' 

Thesecondrulingiswhenacreditorflndstheverypieceofmerchandise 
he has sold to a bankrupt person or has given him as a loan or as a 
rented article before interdiction, in which case the creditor is allowed 
to take it back. This is because the Prophet (PBUH) says: 
"If a man finds Ins th a bankrupt person, then he has 

inmr right In lake lii.cn: hciti: llitln :nmun' i-ht." 
(Related by Al-Bukhart and Muslim) " 
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In .iililliion. n:>j>it\ ! may Allah have mercy on them) have stipulated six 

conditions for taking back an amount of money (a property or a piece of 

merchandise) given to the bankrupt person before be is inierdicted. 

The first condition is that the bankrupt person be alive until the 

owner ol" the |>icce ^>1" i i j ■_■ ;l L"! l= j'i i.1 i .^l- lakes back Ins property from him, 

for Abu Dawud related that the Prophet (PBUH) said: 

"...If he (the bankrupt i'ui re. 'J i!i<v. iSwu o'.v rneiirr of the property (i.e. 

the setter) is to be nvaiat e<{ittilly iikc llie crafrfers (with, regard 10 

distributing the estate)." 

I'he second condition is ili.il the bankrupt pcr-aiti stillnv.es the whole 

in lie. Thereby if the owner nftbc propert) is paid ,1 part of its price, il 

will nor he valid tor him to lake it (tire properly) buck. 

The third condition is that the bankrupt person still has the very 

property (he took from its owner), if tire owner of that property finds 

only part of it, he is not to take it back, since he has not found ail his 

piece of merchandise tun mile purt of il. 

The fourth condition is that the piece of merchandise he intact and 

nothing of its properties lias changed. 

The fifth condition is that none has any right to claim with regard 

to that piece of merchandise, for the bankrupt person may have 

mortgaged il or have used ii in any other transaction. 

The sixth condition b that the piece of mcrclianiksr innsl not hive 

increased a continual increase, as in the case of animals that fatten and 

increase in weight'. 

Ifalltheabove menl ioucd em iditinns are! olid led, il becomes permissible 

lorliieiivviicroftfic niece . lis ilakc it buck fronitlie indebted 

person when the latter is declared legally bankrupt. This is according to 
the aforesaid hadith, in which the Prophet (PBUH) says: 
'7/ n ;}ia;i //iii/:: his eery /.I'ri.'/e.i- aiih <! iiutikii.pr tlicn he has .finrc ,'iy.i'rl 
to take them back than anyone else." 
The third ruling on the interdicted person is that the creditors are 
not to ask him to pay his debts after being interdicted until the 

interdiction ends. During lllepei iod o; iiilcrdiciinri. if :me sells, a pieee 
of merchandise for the interdicted or lends him an amount of money, 
one is to ask him to pa;.- onlvaiin- the interdiction has ended. 



The fourth ruling is that those in authority are to sell the interdicted 
person's property and divide its price among tin.- creditors, to pay his 
due debts, according to the amount of debts he owes to each. This is 
because it is for this purpose he has been interdicted. Thus, it will be 
procrastination and injustice in idem if [lit payment of debts is delayed. 
Those in authority are permitted lo let the bankrupt person keep what 
he is in need of; his house, provisions and the like. As for the deferred 
debt, it does not become due when one becomes bankrupt. Besides, 
the deferred debt is mil to lie pan of the due ones, since the bankrupt 
person has the right to delay the payment of a deferred debt until it 
becomes due; yet, he is still obliged to pay it. Moreover, this light to 
delay the payment of a deferred debt is not to lie violated, unlike his 
other rights to dispose of his remaining property. 
After dividing the property of the bankrupt person to settle his due 
debts, interdiction ends will null >■ lc K al verdict from those in authority 
if the properly i o\ crs all his debls. jinn- there is no more reason lor it 
and debts are settled. In case the sold properly of the bankrupt person 
does not cover all m.-, deh.s, inierdkiion does mil end except with a 
legal verdict from those in authority, who have interdicted him and 
thus they alone can legally end this interdiction. 

The Second Type of Interdiction 

This type has been established in the Shariah (Islamic Law) for the benefit 

of the interdicted person for safeguarding bis proper I .y. This Is because Islam is 
the religion of mercy and it does nut I cave a useful matter but urges people to 
do it, nor does it leave a harmful matter but warns against it. Among the things 
that show the leniency of Islam is eh in;; I lie person who is legally competent 
the riiilil in dispose of his properly .nnl curry on cnirsmercial transuclions, 
within the allowable limits, to gain a legal profit, since this will benefit both 
the individual and the society. However, if a person is unf'il to {join profits arid 

him the right of disposing of his own property, and appoints a guardian to 
protect, keep safe and increase his property. This is to continue until there is 
no legal impediment; only HI that time, he is given back his property in full. 
Cunc'ciiiinc. lhis ; Aii:il,, Exalted be He, says: 
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"...And test the orphans {in their abilities] until they reach 

marriageable age. Then if you perceive in them sound judgment, 

release their property to them..." (Qur an: Ari-Nisa": 6) 

These two noble verses refer to the interdiction decreed for the benefit 

of the person (who is unable to dispose of his property) since this protects 

his interests. 

This type of interdiction is imposed on one's property and liability. Thus, 
the interdicted person does not have the right lo dispose of lit'; own property 
through selling, donating or other kinds of transactions. Therefore, it is legally 
invalid for him to be responsible for paying a debt, guarantee, sponsorship or 
the like, lest he should cause a loss to other people's properties. 

It is invalid for one to be involved with a weak-minded person in financial 
affairs, such as buying, lending (money or objects) or depositing. In case one 
does, one is allowed to take back one's property if it is still intact. If such a 
property is damaged intentionally or unintentionally, it will deserve no 
compensation since the weak-minded person is not legally required to be liable 
for such dealings. In such a case, one is considered neglectful as one willingly 
and voluntarily has concluded transaction with an interdicted person. If the 
interdicted person (such as a minor or a weak-minded person) causes harm 
to a person or a property, he is to bear the consequences and be liable to any 
consequent fines, since the wronged party has not been neglectful nor has he 
given the interdicted person the permission. Besides, the juristic rule states 
that in responsibility for damage, both those with legal capacity and those 
without are equal before the law. With regard to this, the great scholar Ibnul- 
Qayyim said: 

"The child, the insane and the sleeping person are to compensate for 
what they spoil of properties. This is one of the commonly ■ g, ei i I 

a nuim . whhuiii wiikh peoples n n. it would «ih iv trliiihi'. 

If those without kgdi capacity m re not ta amip,'iiaiic for what they 
damage, people would damage each other's properties fm-tr'nliiif; 
that it is accidentally it:i:i liiiiisii-iiiiiiiiidSydone."'" 
Interdicting the Minor Ends in Two Cases: 

The first case is reaching puberty, which is known by some signs: 
The first sign for the male is discharging semen in wakefulness or during 
sleep; Allah, Exalted be He, says: 
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"And when the children among you reach puberty, let them ask 
permission {at all times]..." (Qur'an: An-Nur: 59) 

Puberty applies Co a male person after the firsl wcl dream. 

The second sign is the growth of the pubic hair. 

The third sign is becoming fifteen years old. What proves this is what 
'Abdulllh Ibn 'Umar (may Allah be pleased with him) said: 
"The Messenger of Allah (PBUH) tailed me to present myself in front 
of him on the Day of (the Battle of) Uhud while 1 was fourteen years of 
age at \ i * '. ijni lie did ant t:i!i n >. he battle). Then he 

called me in front of him on the Day of (the Battle) oftheAl-Khandaq 
(the Trench) when I was fifteen years old, and he allowed me (to join 
the battle)" 

(Related by Al-Bukhari and Muslim) 11 

This faadllh proves that a child reaches puberty when he is fifteen 
years old. In another narration, 'Abdullah Ibn 'Umar explained 
the reason behind being forbidden from joining the Battle of Uhud 
sayingt 

"...He (the Prophet) saw that I had not reached the age of maturity (to 
be able to fight)." 1 

The fourth sign concerns the young g i rl, for she is known to have reached 
puberty when she has her first menstrual period, for the Prophet 
(PBUH) said: 



(Related by At-Tirmidhi who deemed it a hasan (good) hadithf 
The second case is sound judgment along with reaching puberty, 
which means displaying competence in handling one's property, for Allah, 
Exalted be He, says: 

"And test the orphans [in their abilities] until they reach 
marriageable age. Then if you perceive in them sound judg 
merit) release their property to them..." 

(Qur'an: An-Nisa': 6) 



w i iit.uir. rn,:i\s.-\t: ! .in\v 

S [ ! i d li I i ting ihlllll mill i[ ii g 

financial dealings (handling properly:. Hi prove u pi'ison's snuiui tudgmcnl, 
lit ii in he il III lived In . nnclude business deals repeatedly, and it" lie is i in! 

t I n 1 I n l 1 i n i hi k i I 

matters, lie :hi.i:-, show.s sound judgment 

Interdicting an insane person of his legal capacity ends in two cases; 

tile t'li'.l is re-gain a Is, simile kind [lie second is iviil.; of sound iiKLkj.iiii.ii1, as 

previously stipulated with regard to the minor. Interdiction of the weak- 

m hided perskin ends 'ahen he comes lo his senses kind be/conies reasonable in 
iiikincikil trail ction f he guardianship of the fina I athiirs of anv of sue 1 
three hi nils of porsons (the child, the insane person and the wen k- mi nihil 
per:;, in! is carried iint eiurhie their hnei'diction hy sueh a persons hither i the is 
ji.isi. kind r.i'soi.iikl j;.n. gaieni. '1 his is because ;i lather s tire nearest one In shove 
inen i- towards bis. h.irge. A fin- I In- iallu-r i-iinics I In- ore Mated in [he lather's 
will as the guardian, fur this guardian will he inking; (lie hiihers place, acting 
lie is the i"al i i i 

The guardian ought to deal with Ins ward's prnpertv in the ward's best 
i ii tsinial i uteres!. Allah, bsahed lie lie, savs; 

i . l* t a < i i 

is best [i.e. intendlngltnprovement}..." 

(Quran: Al An'am: 152) 

This means dial liie guardian musl nut manage or adminislei Ihe properly 
llh Mil k i I I i in i ' k 1 l He I | I li i 1 II ' Ins lip rlv 

legally in ITumgh this noble i i i n m 1 I tli 

nrph.m, il rclers, In analogic:;!] i.Teiiclioii to the property of bolh ihe iveak- 
minded and the insane. Moreover, the guardian as well, must preserve and 
lonl: afier die prnpeaiy of the orphan or die life mid nr'-rr enpose it lo risk or 
devour it unjustly, for Allah, Exalted be He, says: 

. ,. t ., hi t ,.. . t ■> in ,i, ■. . . ./ .i iki , ., ii , 
ii ir . i e ' I i , i I 

a Blase li.e. HeUfire]." (Quran: An-NisS': 10) 

Allan, [fvnlled lie I le, advisee Ihe gum diaus ahoul orphans io . [insider ihe 
fact that their own children could he kinder ihe guardianship of other people 
nt anv liine ai ihe fulure: thus, since they like Ihni iheii' children he i resiled 
kindly (when they are wards), they must treat other people's children in the 

111 ik hid * o Jl I 1 Led I I le ,0 , 
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"And let those [executors and guardians] fear [injustice] 
as if they [them ' ■,'.-" ~. -ruk offspring behind and 
feared for them. So let them fear Allah and speak words of 
appropriate justice" (Quran: An-Nisa: 9) 

Sim:,: I. In: wards a: i anabk eiih,:r in pi-i:,s,:r.<: ilnif property or to conclude 
business < lea Is in a way that would increase property, Allah has appointed 
lukirILiiik I'lwr llk-m in [,'iIo:i:liiv ni iliL'ii liiiaiidal I vu r i>.:.... luni'i nn i licit k.hall" 
and to act to their best financial advantage. Allah has given those guardians 
irommants I" abide hv; i to has liirhkklen Ihc guardians in jiivi- i lit- minors 
their (the minors'} property lest they should waste or spoil it. 
On the other hand, Allah, Exalted be He, says: 

1,1 ' .' r i't i . the wen •' i ', i fierty, which Allah 

has made a means of sustenance for yon..." 

(Qur'an: An-Nisa': 5) 
Al-Hafij Ibn Kathir (may Allah have mercy on him) said: 
"Allah u/ufiffi.l i i > ' d . if is 'i n i ii H i 

in ii , i the ii, I, ,i| ,', ,iisi i in j,u , ii'i , , in|i K liliriN ii'u/i 
has made a means of livelihood and sustenance for people, through 
transactions and other ways u irnvvui,'.,;. I > in'oii/frf/ii;; ' 
weak-minded of their legal capacity has been introduced."" 
lust as Allah, Exalted be He, has forbidden allowing the minors to handle 
their own property and has ordained that upright and sagacious guardians 
i;:\v li'iv dI it instead. He warns ilm.v ;;naidiaas against dealing -.villi iaai 
property except in a way that legally improves it and makes it grow. Allah, 
kxahud lit' Ik-, say:-.. 

"And do notapp i wi/ii ik . -a rphan's prope rty except in a way that Is 

I ' ■'■.• ..ipravement] until he reaches maturity..." 

(QuriimAl- An 'am: 152} 
Inthisverse.Allah.ExaltedbeHe.ordersMuslLmstodfalwLthtlieorphan's 
property in li is Ijtsl interest 'Abdullah Ibn ' AHws (may Allah Ix-plense-ii with 
him) narrated: 

"When Allah, Exalted be He, revealed the verse, 'And do not 
approach the orphan's property except in a way that Is best [i.e. 
Intending improvement!..: " (Quran: Al-An'Sm: 152) and the 
verse, 'Indeed, those who devour the property of orphans unjustly 
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are only £onsw»ing into their bellies fire..' (Qur'&n: An-Nisa: 

10), everyone (of the Companions) who had an orphan with him 

(under his guard', j ijs hod and drink 

from the orphan's Thei •> th 01 phan's food used to be kept 

until it was eaten (by the orphan) or got spoiled. This was difficult 

for them so they mentioned this to the Messenger of Allah (PBUH). 

Thus, Allah, Exalted be He, revealed the verse, '...And they askyou 

about orphans. Say, 'Improvement for them is best. And if you mix 

your affairs witn theirs - they are your brothers..." (Qur'an: Al- 

Baqarah: 220) Thereupon, they (the Companions) mixed their food 

with the orphans' food and their mink with the orphan;' drink." 

In addition, among the deeds through which one could deal kindly and 

fairly in the orphan's property is employing it in trade to gain profits and make 

i i lii if ilitled to trade in the orphan's property or 

give it to another person sharing the profit and the loss, for ' A'ishah (may 

Allah be pleased with her) used the money of Muhammad Ibn AM Bakr (may 

Allah be pleased with him) in trade on his behalf 15 , Besides, 'Umar Ibnul- 

Khattab (may Allah be pleased with him) said: 

"Trade in the property of orphans; otherwise, it will be consumed 
by means of (paying from it for) Zakah!' 16 
In addition, the guardian is entitled to spend (reasonably) from the 
orphan's property to cover the latter'? expenses. In this regard, Shaykhul-Islam 
Ibn TatymiyaJi (may Allah have mercy on him) said: 

"ft is desirable to honor the orphan, make him glad and protect him 

from being humiiia ed; • n. e p n an looking after him is for 

his best benefits"' 7 
The guardian of the orphan is also entitled to buy the sacrificial animal on 
the Feast of Sacrifice ( 'tdul-Adtufi from the orphan's property if he is wealthy, 
since this is a day of happiness and joy. The guardian is entitled as well to 
spend on the education of the orphan from the latter's property, since this 
benefits the orphan. 

Incase the guardian is poor, he is entitled to take from the orphan's property 
as a fee for managing and administering it, for Allah, Exalted be He, says: 



"This verse was revealed concerning the guardian of the orphan, 
who maintains and manages the tatter's property and takes thereof 
in case he need-. Asfortl . r '. And whoever, [when acting as 
guardian], is self-sufficient should refrain [from taking a fee]; and 
whoever is poor - let him take according to what is acceptable..: 
(Quran: A Nisa » i I ' was c,let did 

the case of the orphan's guardian; he is permitted to take from the 
orphan's proper t\ i ] < and protecting his 

(the orphan's) property! "" 
Fuqilis. maintain that the guardian over the orphan may take the least of 
either his due fee (for managing the orphan's property) or i he sura that meets 
his needs. It is narrated that a man came to the Prophet (PBUH) and said: 
"I have cm orphan who has a property but t have noilihtg. May 1 
spend from his property?" The Prophet (PBUH) replied, "Use the 
property if your orphan without spending it lavishly!"'' 
Thus, it is impermissible for the guardian to spend from the orphans 
property more than the limit Allah has made allowable. Allah warns those 
using the orphan's property lavishly with the severest threat revealing: 
"...Anddo not consume it excessively ami quickly, [anticipating] 
that they wUlgrow up..." (Quran: An-Nisa': 61 

Allah, Exalted be He, also says: 

"...And do not consume their properties into your own. Indeed, 

that is ever a great sin.' (Q ur an: An- Nisa' : 2) 

In th is verse, Allah means that it is a great sm to consume the orphans' properties 

into those of their guardians, thus Muslims must be keen on abiding by Allah's order 

and avoiding that great sin. Furthermore, Allah, Exalted be He, says: 

"Indeed, those who devour the property of orphans unjustly ore 

only consuming into their bellies fire. And they will be burned in 

a Blaze [i.e. Hellfire]." (Qur'an: An-Nisa': 10) 

Imam Ibn Kathir interprets this verse saying: 

It means when the guardians eat up (i.e. take unlawfully) the orphans' 

properties without an acceptable reason (i.e, unjustiy), k is fire, infant, which 

they art eating up in their bellies, and will blaze on the Day o] lie ■ • , ti, 
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It is related in the Two Sahihs 1 ' on the authority of Abu Hurayrah: 
"The Prophet (PBUH) said, 'Avoid the sevengreat destructive sins: 
The people asked, '0 Messenger of Allah! What are they?' He said, 
'To associate others in worship along with Allah, to practice sorcery, 
to kill the soul which Allah has forbidden (to be killed) except by 
(legal) right, to eat up riba, 21 to en! tip an orphan's wealth, to flee 
from the battli 1 ' ' 

"j«,'«c,i, iWio are anad believers and never en:n think at' tt;iyiliing 
touching chastity.' " 
Besides, Allah, Exalted be He, commands thai the orphans' properties 
be returned to them in full when they are competent; become mentally and 
physically mature to dispose of them. Allah, Exalted be He, says: 
"And give to the orphans their properties.." 

(Quran: An-Nisa: 2) 



until they reach marriageable oge. Tfcen if you perceive in 
nt sound judgment, release their property to them..." 

(Qur'in: An-Nisa': 6) 



:r, Allah, Exalted be He, says: 



Til, ■, ■!-.■ initi, ii, that -.ii:„iu,i s Mlah as Accountant, VVitne 
Observer over the guardians when conducting the affairs of the orpha 
when returning them their properties, whether in full or incomplete. 



1 Mi, Ml' 

2 Ai-f5iiHi,iiiU2fl7>i i.'^si .'i.i '[i.'iiini.i"rHi wri 
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Conciliation 



> U t i i icnt on the t , i ttleme s ed 

between two disputing p,i Hi i l> I ■ > I t i 

contracts. Therefore, it is advisable to lie a III lie, if necessary, when making 
settlement between two | lrtiesiiii uisKgreement. 

Conciliation is legalized according to the Quran, the Sunnak (Prophetic 
I radi t i o ii ) a i ij ton s e n su s . '1 'he re a re i i m n erou s ve i ses w I j id i p rove Co n c i I i a t io i i ; 
Allah, Exalted be He, says, 

"...and settlement is best..." (Quran: An-Nis.i: 1 28) 



"And if two factions among the believers should fight, then make 
settlement between the two. But if one of them oppresses the 
other, then fight against the one that oppresses until it returns to 
the ordinance of \ilak tnrt „' it returns then make settl menl 
between them in justice and act justly. Indeed, Allah loves those 
who act justly." (Qur'an: A I - Huj nrat: 9} 



ITRADETRAKSAC.UlXS 



Moreover, Allah, Exalted be He, says: 

"No good is there in much of their private conversation, 
except for those who enjoin charity or that which is right or 
conciliation between people. And whoever does that seeking 
means of the approval of Allah - then We are going to give 
him a great reward." ( Qur'an : An- Nisa': 1 1 4) 

He also says: 

"...So fear Allah and amend that which is between you..." 

(Qur'in: AI-Aivfal: 1} 

Besides, the Prophet (PBUH) said in a hfldith regarded as sahik (authentic) 
by At-Tirmidhi: 

"Conciliation is permissible among Muslims except the con- 
ciliation that make* lv.'.'.-rf r.; t,iwfu! imiitihiti-rf or makes what 
is prohibited lawful"' 

In addition, the Prophet (PBUH) used to make settlement between people 
who were in disagreement \ 

The permissible conciliation here is the one which is justly arranged, as 
ordained by Allah and His Messenger (PBUH), and in which one seeks Allah's 
pleasure and then that of those in dispute. 

The one who undertakes conciliation between people ought to be well- 
informed of the circumstances of the disagreement, aware of what he ought 
to do in that regard and intending justice when arranging a settlement. In 
fact, the degree of the Muslim who makes peace among Muslims is better 
than that of the Muslim who fasts and performs prayer continuously. Yet, if 
peacemaking is done without justice, it will tum into oppression and doing 
wrong to the right of the oppressed party; such as making peace between 
a powerful unjust person and a weak helpless wronged one in a way that 
pleases the powerful one enabling him to violate and deny the right of the 

Besides, peacemaking is arranged only with regard to the rights of people, 
when the wronged one could give it up or be compensated for it. However, 
is lor ih rights of Allah, I ,,uiih Ik udi a.-; the prestrilwJ pimislimmls 
and the Zakih, there is no way whatsoever to handle it with conciliation, for 

,. i l ,.■. n ivith Allah in these esses can be reached by performing these very 
acts of worship (Le. prescribed punishments and Zakah etc.) 






Conciliation is of Five Types 

The First Type: Conciliation between Muslims and non-Muslims who 

f, . lioiiilii lo Mi dim 
The Second Type: Conciliation between the Muslim community and 

rebellious Muslims 
The Third Type: Conciliation between the husband and his wife for fear 

of dissension 



The Fifth Type: Conciliation between two parties disputing over 
property, which will be demonstrated here. This type is divided into 
two other types: 

1 Conciliation of acknowledgment: Which is of two kinds: 

The fust kind is to arrange conciliation between the two parties in order 

to return the very type of the object of disagreement. 

The second kind is to arrange i one illation iiir reluming a thing other than 

the object of disagreement. 

The fifSI kind of conciliation of acknowledgment is conciliation to 
return the very type of the object of disagreement is in cases when 
one, for example, acknowledges owing another person a debt or 
acknowledges owing him asum (li'imiricy, which is in ones possession. 
Both parties then agree to conciliate when the indebted party pays 
part of the debt and the creditor, on his side, relinquishes the rest 
thereof. Also, this kind of conciliation may happen when the creditor 
cedes to the debtor an amount of the owed object and takes the rest 
thereof. This type of conciliation is valid unless the acknowledgment 
is stipulated. For example, the debtor may say that he acknowledges 
owing money to the creditor provided that I he latter gives him so and 
m> oil ( mi pcnsalcs him with so and so, or the creditor may release the 
debtor from the debt stipulating that the debtor gives him a certain 
thing. Arranging conciliation in I his manner is invalid, for the creditor 
has the right to ask for all his rights (all that which the debtor owes 
him). For rendering this type ol" conciliation valid, the debtor is not 
to refuse to give the creditor what he owes him in case there is no 
conciliation, for this would be an act of consuming people's wealth 



unjustly, which is forbidden by Allah. Also, the debtor is to pay what 
he owes unconditional]) (wheilier I It c re is conciliation or not). In 
addition tor validating this t pt 1 i .1 conciliation the creditor must be 
of those whose donation is valid; if not, thiscom illation would be then 
invalid. An example for this is the donation given by a guardian of an 
orphan or an insane person, since the guardian would be donating 
something that does not belong to him. 

In a few words, it is permissible to arrange conciliation between two 
disputing parties to return the established object of conciliation by 
part of the same type provided that the debtor does not refuse to give 
back his debt in cssi there h m ■ cunciliation. Besides, the creditor must 
be of those whose donation is valid. It is permissible as well to effect 
conciliation in case the aforesaid requirements are fulfilled, since this 
would be a donation and one is not to be prevented from relinquishing 
part of what he lent!.- m 'nun I Living it back in full. This is because the 
Prophet {PBUH) asked the creditors of Jabir Ibn 'Abdullah to make 
some reduction in his debts 3 . 
The second kind of conciliation of acknowledgment is conciliation to 
substitute an object of a different type for the object of disagreement. 
This happens in cases when someone acknowledges that he owes 
another person a debt or an object, and both agree that the creditor 
is to take an object as compensation for a different one. Thus, if 
conciliation is to be arranged to return money for money, then this 
will be considered an exchange whose rulings are to be applied in this 
transaction. If conciliation is to be arranged to give back an object in 
return for money, this will be considered selling whose rulings are to 

I innl . .1 n In' II ill I. 1 I ' ■ I < j It hi lli ill I LS,ijin-i:!i lljiiHl 

for establishing a benefit, as in the case when the creditor hires a place 
belonging to the debtor, it will be a kind of renting whose rulings are 
to be applied. If conciliation is arranged to give back money in return 
for the disputed nbi>'.i. r: '.'.ill Iv en i^idored selling. 
2- Conciliation of Denial 

It refers to a person claiming that another person owes him an object or a 



" i i i ' i iittpt the concili- 

ation that makes what is lawful prohibited or makes what Is 
prohibited lawful." 

(Related by Aba Dawud and At-TLrmidhi, and the latter said, "This 
i$ a hfisan (good), sahib uthem idill 1 iakim regards this 
hfidith as sahib)' 

'Umar Ibnul-Khatlab sent this hadtth (in a letter) as a proof of effecting 
conciliation) to Abu Musa 5 . Thus, this hadiih can be safely applied as a proof 
in this regard because of the aforesaid considerations. 

The benefit of this type of conciliation which the respondent gains is 
avoiding the legal proceedings and taking an oath before the judge. As for 
tl iiRic-i-,1 r Tin het bio < i II shing evidence and helps him 
obtain what he claims to be his as soon as possible. 

In conciliation of denial, the claimer is regarded as selling the claimed 
object since he believes that what he takes is compensation for his money 
(the claimed object), thereby he ought to abide by what he believes. It is as 
if the respondent had bought the claimed object from the claimer, thus the 
rulings' n >t ! tig ippl; Lot \h i nnsiiclian Among these rulings is the right to 
return the sold item for being faulty and the right of preemption, if the right of 
preemption can be applied therein. 

' i i i 1 1 u itinnwit 

claimer, acquitted from the claim. He has paid money (for the claimed object) 
to avoid taking an oath, remove harm that may afflict him, end the dispute, 
and protect himself against being indulged in disputes. Besides, honorable 
1 i!i <<<~ It ing n i' d in u li nutters and would rather pay money to 
avoid such claims. If the claimer (who becomes a buyer in this case) finds a 
defect in the object (given to him in compensation fur the disputed one), he 
does not have the right to return it, and it cannot be taken by preemption from 
the respondent, as he does not consider it a real compensation for anything. 

Conciliation of denial becomes invalid in case either party lies to the other. 
The claimer may lie claiming his right to an object which he knows well that 
it does not be-king to him. Likewise, the respondent may deny whatever d;ii in 
is advanced by the claimer though he I now h I is I ing ind he owes the 
claimer such a thing. Conciliation thus becomes null for the one who lies 
concealing the truth, since he knows the truth, and is able to give the right to 
its owner, and does not believe thathe is in the right. Thus, whatever he takes 



no nu-Mii- i,;:\x:vu i,o>.s 

ornhl-.iiii:; in ll:is ease hv re.eaiK ■■ ": l~ ': I "i ■_"■ on'K ilia' inn is penhibiL'd, lor In: Sales il 
uoJListly an J wrongfully and not in compensations for something he deserves. 
A'l.il*. l.vtKJ hi. He. mv* n llir i • Hti i ro* 

"And do not consume one another's wealth unjustly. . ." 

(Qur'an: Al-Baqarah: 188) 

flris conciliation app I i .. pi ople do not know the hidden 

rr.it!-., yet, Allah, from Whom noihinc; is liidilni hi i he earth nor in ilie heaven, 
invalidates it. Therefore, Muslim:- ..n.:-.i Iv Keen on av^idinu siicii p inhibited 
actions and should keep away from obtaining money fraudulently. 

One of the rulings on conciliation of denial isthaU-oni;iliaiU>n invalid ifailihd 
party takes the place of the denying party (the respondent) in the conciliation 
v, linn ... iiis permission. This is because the third party intends to acquit the 
denying party in order to avoi.:. . ..' <li .|. u. -.-. i '. .1.,- . I im i li ]■ mi -|„ ilin.i 
party had paid the debts of the denying party on his behalf. Yet, the third party is 
not to ask the denying party to pay what he has granted, since he does not have 
the right to do so . . in I pi i . i ill i i . n.ideredadonator. 

Another ruling is that conciliation is valid when being arranged to end a 
. . . i nt over an unknown object whether both parties owe one another 

or one of them owes the ■ it] m 1 i i , <n il ) |. i ill i! hi il 

to know this object such as the cases of unsettled account from a long time 
ago and neither of the parties knows what he owes the other. Once, two men 
disputed over their heritage which was a long time ago. The Prophet (PBUH) 
said to both of them: 

"Draw his, seek the truth, and then let everyone of you absolve his 

companion (from any Tight on his side)!' 

(Related by Abu Dawiid and other compilers of Eadithf 

In this case, since one of the two parties absolves the other from his right 
on his liability, conciliation becomes valid. In spite of the fact that the dispute 
i i i n i il ii i i 11 I .1 i! >rdei 1 i i i 1 

wasting money or being burdened by righrs nf others. The Prophetic order, 
in the above-mentioned hadith of absolving one another from any I iabilities, 
signifies that one should be concerned with being absolved from people's 
ritj.lii:-; in order In free one's liability. It also signifies how great and inviolable 
ilie rights of people are. 

Another ruling on conciliation is that it is valid in cases of qisM. (legal 
i-ciL-ili.uion) through the payment of diyah as <> aibsfiUiit nceording to the 
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annum: nt ii'.u.'i si. In! iii I'm \: , i 'I I ii i. l„ i, ii I , , r I.,-, in' nl 

on the agreement of both parties. Since the object of dispute is not a property that 
can be compensated for, as il is n mniisn soul, so [here cannot he cuinjusis.uion 
based on human estimation in this case. Rather, the blood money is to be paid 
according to the Shari'ah. 

It is not valid to conciliate something related to the prescribed punishments 
ir,ujii,;hiueiils enshrined in ilicQur'jn and !he Nin.fiii.'i), snr. i All.,!, l-.,\alieil 
be He, has prescribed tnese punishments for deterrence. Besides, these 
punishment'. arc the risrhl of Allah, Exalted be He, and among the rights of 
the community. Thereby, conciliating something related to these punishments 
render.-, tliem invalid, denies die enmmtiriilv of iheir bench'!.-, nne. opens the 
n-ay iurlluise unending', i emiphou. 
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Neighborhood and Roadways 



Riqihs' have dealt with the issue of neighborhood and roadways mid ihe 
ni]iiigarel;i:eddicrmflwciiiLss:i:f llie great ini^iirtaiicci I lis is^Lie has. Problems 
may arise between neiglibors and ought (o be immediately solved lest they 
should cause dispute and hostility. 



Muslims ought Eo solve the;? proh :m h < • n g < 



neighbors who are in Jisagreemenl m is inn i.hal. achie-.es jusliec sin! benefit. If 
someone ma lies ..ondlieilion, for example, l u ,i I Imv water In pus:-, rci hi in I .linn yK the 

I idt ill ill iil bis housetop 11 soi'aivatei i mj I i 

i > , i I I I l | 

• « ' in be paid n m oral Hi or r making use of (be land or 

die house till belong io ibeii red i i 

mi 'ish to in in i 1 1 i li n ;hh i I i i n m ' ire bicii 

< [ then this i iii II li ii In ted 

II rough : properi; i i;l i igl bin i tuni it aim isation or tl h 

toiiciJiaiion, diis will be permissilile sinee ii is necessary. 



JJ4 I TRADE TRANSACTIONS 

The owner of the land or the housetop should not take advantage of 
his neighbor's need, by asking foi .1 high compensation or refusing to let 
him make use of that passageway; thus, the owner causes hardship to his 
neighbor and prevents him from fulfilling his needs. Moreover, if a branch 
ofone's tree (in his land or his house) extends to reach the land orthe house 
of the person next to h im, it becomes obligatory on the owner to remove it, 
either by cutting or bending it toward another direction to pull it away from 
the land or house .if i lie neighbor. If the owner of the branch refuses to do 
one of the aforesaid act ioes, the landowner or [he house owner is entitled 
to remove the harm caused by thai branch with one of these actions, since 
this branch is thus a violation which is to be removed by an action that 
causes the least damage. If both agree by means of conciliation to leave 
the branch in in pLi.ee, litis will he- permissible, whether in return for a 
l:oiii|X nsati'.)!i, accorclirii; ki i u' :,i )i 1 1 1 1 U-,l >. lew-- 1 if scholars in 'his regard, or 

in'lkln .' I'uiiijil I 1. I 1 in I I In- -..n i.e 1 nl mi; 1 in 1 1. uriel', 

applies in the ease when a v.mitk-ii 1 nerer extends and reaches the land or 
ni.ii.is ( j ok or.es neighbor. 

It is impemi issible to have in one's property that which may cause harm 
!n one's iiei;.;libi)i(s), such as having 1 bathroom, a kitchen, ,1 baker; or n 
cafe whose harms may extend to reach one:, neiylibor(s) or ken hid,.! i'attor; 
■■vine,! noise ami workotn ok macl'iiitc rv could i.li:,uirk' one's lajicdiborisi. 

1 I >i a 1 I 1 11 :'ic I l It -leiehhor nee 

harm to him. 



i: is ii'iptrmissibls to put or fix wooden pegs in the joint wall or in that of 
the neighbor, except when necessary, and when the wall could bear On >•;._■ 
wooden pegs and the nn.il cannot si., in! without them. This is according to a 
ii,;!.ilir ilr.ieeakilei 'lie/';,'' 1 ! narraa.-e in Aln'i llinayinh in which the Prophet 
(PBUH) says; 

"ecu vac «/nuiW jjii.-i-i.-ni :»< nt'i : :l'l>or fwii; fixing n n-ooi/ee p€g in 

hh Kail." Abu lit..- 1 .' .■,■'.■ ,; ,-.-, ' ' 1 f ;» l ji Win It 

1 find you 1 '" t ."■ .11 •'• 1 1. ■ ,'j. 1 ' u "7 "ii'-i'i -/ 10 yo\i' " 
(Related by Al-BukhJrt and Muslim)' 
This hadith proves thai ii is impermissible to prevent one's neighbor from 
iii-in;-, wooden pugs in one's wall. I tone refuses, those in authority are 10 force 
him to accept, since it is a permanent right ofone's neighbor. 



What is mentioned above are some of the i tilings on neighborhood. As for 
le rulings with respect lo roadways, the;- arc as follows: 

• It is impermissible lu annoy people cm Lie roadways: one should railiei 

cleat a passage for people and remove harmful things from the road, 
since these deeds are parts of faith as the Prophet (PBUH) stated in 
his hadtihs,. 

• It is impermissible us well for a person to build in his land what may 

cause trouble to the passage of vehicles, people or animals, such as 
building a roof (to be shaded by in the road) which prevents the 
passage i if people riding vehicles or animals, or what they carry. 

• It is impermissible also to speci I"; .1 parking place on the road (or the 

street) for one's riding a n imal or one's vehicle as long as this may make 
the road narrow or result in accidents. 

• Shaykhul-lslam Ibn Tayntiyah (may Allah have mercy on him) said: 

"It is impermissible fn hay. : ■ 1 II Hn»fn>m one's building 

into she road. It is even forbidden in plmler one'', rent! (that is next lo the 
street or the road) except when leaving a space (equal to the thickness of 
plastering) to the inside of one's Inn s, imd plastering the wait as wide as 
one has left of space..." 

• One is also prohibited h 1 A ■■ aria in il ii rigs on the road (or on the street), 

such as planting, building, digging, polilni! arcvomj, sauikthteriiui, 
throwing garbage and ashes or the like, which may cause harm to 
•In |ia:-,siT:-.liy. M ixni 1 u 111 • ■ ii. uls ,n e lo prevent such actions and 
inflict a deterring punishment upon whoever acts contrarily, for 
many people do not take this matter seriously. Some of then: occupy 
the roads to serve their own ink-rests; they use the road for parking 
their vehicles, putting then ccmsti-uciion materials such as bricks, 
iron or cement, digging the roads, and doing many other violating 
actions. Others throw harmful nn; ■ ■ - 1 ■ ;.:■; nod wastes, rubbish 
and impure object-, "i mnkeiph, >-.wil>,.u .ni>-..\mcmifoi harming 
other Muslims. All of these act ions are iirobibiicd by Allah and His 
Messenger (PBUH); Allah, Exalted be He, says: 
"And those who harm believing men una ' ' ■ 
{something] other than what they have earned [i.e. deserved! 
have certainty horn npiin ih'-inf.-lves 1, slaniter tan! nntnikst tin." 
(Quran: Al-Afcab: 58) 



The Prophet (PEUH) also said: 

' i ill. J! , I) 

Moreover, he (PBUH) said: 

"Faith has over sixty branches, the most excellent of which is declaring 

that there is no deity but Allah, and the lowest of which is removing 

JkIi.'I |l|/ 1,'iirl,;: ,.i ;l..l. 1,,'l' Hi! I' liUll '.'Imf .. 1 )' 1 " , I ''I ■ I rf. ,'l .'f /..(f If 

There are numerous ftadftJjs in which the Prophet (PBUH) urges Muslims 
to respect each other's rights and to keep away from causing any harm to one 
another. In fact, one of the things that harm Muslims most is causing them 
troubles on their way and putting obstacles therein. 



Endnotes 



2 A!-Bukhart (24«) [5m6] an 
3Al-Bukhar;(10)[U74]andMusliin(Lfil)(l/22]. 

4AI liukhiri (!»|]/7i| and Muslim {I 52) 1 1/195] 




Preemption 



Preemption is authentically stated in the Sunnah (Prophetic Traditiun) 

and Allah, Exalted be He, has ordained il for blocking evil m:aus rciiUed lo 
partnership. 



The great In 

"Preemption i 



il-Qayyim (may Allah have mercy on him) said: 
> >i - 'I I ', ,u a , 1 h 



est > in lilifyto fulfill peopt , , ) 

•■ 1 J ' lit! >, I I 

harm caused to people as/tir as possible. Since partnership, in most 

iha i i i i ! i ii < ' 

the} ion When a partner wishes to 

sell ins share Hiking recompense {its due price), I viher co-owner is 

ill i J i i i i , 

the buyer prevents the iwriv caused io him from fiartnersltip; and the 

i i he is mi! hums 

Preemption utso prof nets ihe buyer against the harm covstid by sharing 
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the property with a flruiigc psnlr Thus, piventplion .is characterized 
with great justice and is one of the best rulings which are in conformity 
y.-iih soiidiI j.'ifiifi'j.. }\ainv:\i iiisrusiiiti:;.- mm** /ji/ri rs's oj tK\ipi<:''' 
Thus, it becomes dear that tryingby fraudulent means to invalidate the right 
to preempt contradicts the purpose for which preemption has been legislated. 
At the Pre- Islamic Period of Ignorance {Al-Jdhiliyyah), the right of 
preemption had been com mon. So, if one wanted to sell one's house or garden, 
the neighbor or the co-owner would demand the right of preemption to buy 
the sold share, for such jkumL: mire entitled to boy it. 

According to the faqihs, preemption means that the partner is more 
entitled to take his counterpart's share sold to another person (a third party) 
for recompenM. i li In th imi |"* igi = . 1 ijumbythethirdpartyandthe 
other partner. Thus, the buyer has to sell the share he bought to the preemptor 
against the price upon which both (the buyer and the seller) agreed. This is 
according to what Imam Ahmad and Al-Bukhari related on the authority of 
Jabir (may Allah be pleased with him) that: 

"The Prophet (PBUH) decided the validity of preemption in every 

ioitit Kttdivi'icd pro erty.l ' I "\ bouiidaric . rp . i ell marked and 

,i ■,, , , ,„i tr, i ,> -! -,,J ,1. '(;-tL'( if piccmptton" 2 

This above-mentioned hfldKh proves that the co-owner has the right to 

preempt, and that preemption is only applicable and valid in land and real 

estates (immovable properties) but not in movable possessions, furniture, 

animals and the like. The Prophet (PBUH) also said: 

"...It is»ottav,u I i ' ' ' > < < 

j i •■! COIlSflU."' 

This hadith proves thai it is impermissible for the partner to sell his share 

(to a person other than his counterpart) unless he informs his counterpart 

about that sale. 

In this regard, Ibnul-Qayyim said; 
"It is impermissible for the partner to sell his share without informing 
the other partner. If he does, the other partner is more entitled to buy 
that share. If the partner has asked the permission of the other partner 
before selling a co-owned property and the latter express's ".' i ntlon 
to buy it, then he does not have the right to preempt it after the sale. 
This is the conclusive ruling which the Shan ah {Islamic Law) has 
statedand there are no otlici ,„'..,. -■ its in this regard." 1 
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Ibnul-Qayyim maintains that the partner has no right to preempt a sold 
property as long as he has been asked permission before the saJc and showed 
i to intention for buying. In fact, this view is tinly tint of I wo views of scholars 
on preemption. However, the majority of scholars are of the view that the 
[iii:::ii.'[-;lill litis the light, to pixomjil. ,nid Im, In-in;; asked ;tei ir.i-.siuii cues nut 
nullify his right to preempt. Allah, Exalted be He, knows best. 

Preemption is a legal right that must be observed, and it is impermissible 
to try deceitfully to make the other partner lose it, for preemption has been 
ordained to save the partner from any harm. Thus, if someone uses deceitful 
ways and plays tricks to deprive his partner from this right, he will harm such 
a partner and violate his legal right. Imam Ahmad (may Allah have mercy on 

"h is impermissible to use deceitful ways in order to nullify the iivM 

of preemption or any other ri^ht tin,- to a Muslim. Tins is because the 

Prophet (PBUIil aid, 'Do not to i i ' 

in order to make lawful what Allah has prohibited, through the 

lowest tricks.' " 
One of the tricks that the partner may do to nullify the right of preemption 
is to pretend to have given his share to a third party as a gift, while he has 
sold it for a price. Also, the partner may ask for a high price from the other 
partner to make him unable to pay and thus prevents him from preempting. 
Shaykhul-Islim Ibn Taymiyah said: 

"Deceitful actions and tricks played by the partner to deny the 
i ' it met of sale (with 

the buyer), besides, whatever words are written do not change the 

facts of the contracts." 1 
Preemption, in fact, is valid in joint land if undivided, and whatever trees 
and buildings there are part of the land, Moreover, if the land has been divided 
md til nt siill some niin i t-fh I II >r a |oint source 

of water or the like, the pieemptor still has the right to preempt according to 
the soundest view of scholars in this regard. It is also according to the general 
meaning of the hadith in which the Prophet (PBUH) says: 

"...if the boundaries are well marked and the ways and streets are 

fixed, then there is no preemption." 
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This hadith signifies ilia; pi tL-Liijif luli i; ralid and applicable in divisible 
things whose boundaries are established and whose roads have not been 
designated. In this concern, Ibnul-Qayyim says: 

"Thisisthesoitmlcsl viinv itsfrr <nalic preeniplinn of neighborhood is 

l'il,'hiT;li\!'. li J'.IIM! /,'[! .n IV jJ!firrllfiiPri-f( Ml- iilC P«lplc tflhlir.S ilJU.I 

i.'iii '.'i.'i'-Wi .ill 1 ' ii!';ii::u!li. in,! i •: il'i 1 1 1 i ., 1 rL-pi'i 'l-.i' 

about the school pflmAm Ahmad." 
Furthermore, Sheikh Taqiyyud- 1 Hn said: 
"Preemption oj neighborhood if valid in aw of faring one of the 
rights of tn-jua-ship-siieknsshositigiiut itiiHtv et 'ti mii'«'u!r, o joint 
waterway or a walkway or the like. This is the view pimmMiW,. 1 ' (>;■ 
Imam Ahmad." 

tained by Ibn 'Aqil, AbCi Muhammad and 

"Preemption of neighborhood is eolid ■ vitro }><ir,ging<ibouta benefit 
and preventing a harm, and there are numerous hadiths supporting 

this view This is because neighborhood dors not mxcssiltde 

preemption except when neighbors share the walkway or the like. 

Hesiih's, preemption !uu 'oven ord,;iatd far preventing horsn, ivlucl; 

oattrs inmost noes oj co-ownership, or sharing the same utility such 

r ... j i milkwuy, ,i vrtitermiy or Uk like" 
Preemption is valid when someone claims it immediately after having been 
informed that h i s n .- - 1 1 1 c. r ( : > i- 1 1 i : 1 1 ._■ i ghbor) has sold h is share ( a f a it :: I e t i a 1 e ) 
to another party. If the other partner (preemptor) does not demand the right 
of pic i' nipt ion, he will llicn lose ii. Ilou-wer, il'tlii' pn_'i'mptuf tines not know 
about the sale, he still has the right to preempt, even if he remains uninformed 
abo nt it for years. In this concern, Ibn Hubayrah says: 

-'ii i' iio i/fooniyt i.l dviiwiicn the preemptcr is absent 

iund iittis ttttiniortitetl noon; me ..nj'rV. to is stiii entitled to demnnd 

'lis rigid of preemption lu buy tin- fold slum as .ioon u.< he returns." 
If there are several partners, then they are entitled to preempt according 
to Mil- sInh-l-s bii:Ii pKsi\«es n\ 111-;' v,-|niL' propcrl;,, :-,iiu:i: i.liev enjoy their right 
of preemption by virtue of their ownership. If a partner gives up his right 
to preempt, the other partner is entitled to buy the rest of the property or 
re I i o <.\ ti i :< 1 1 i I a 1 1 , si iicu laki n ;> only part of the property will harm the buyer, and 
harm is not to be removed by causing harm. 



2 AI-BllkMrt (2214) |1/515] and Muslim (4104) [6/46]. 

3 Muslim (4103) [6/46]. 

-liec ifiim v-iiiH'.ij.i " <j i.i :u. i 

5 Related by Ibn Rartah. 

6 See: TIAm A\-M&waqqi'itt" (3/299). 

7 See: •Majmuul-Fat&wa (3(I/M6). 
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ILPARTNERSHIP 




Kinds of Partnership 



Some light should be thrown on the issi c of partnership and its rulings, 
, until ,fi!|i i ilmi.j I i ili ,[i .1 n i , ki ii , Pn itK nil pi 1 1' i!i ,ili u 
and trading with each other, and this is considered a means of cooperation, 
with the purpose of attaining common interests through developing and 
II, I 11 li»i n Ii n u p l i n 

Partnership in i id the 1 I 1] lissibl .^'cording to the 

Book (the Qur'an) and the Sunnah (Prophetic Tradition). Allah, Exalted be 
He, says: 

". ..And indeed, many associates oppress one another. . ." 

(Qur'an: S4d: 24) 

Here, the word "associates" refers to pari lers. The noble verse proves the 
s .rtul f.ilif nl' [VI nu luu Hi 1 I hi |>lnhiHll ill in m |, < in,' urn ii H in r 



The proof of the permissibility of partnership is .ij.su slated in the Sunnah, 
as the Prophet (PBUH) said: 

"Allah, Exalted be He, says, 7 am the third of the two partners (i.e. 
Allah is with them, taking em ' . . , / ', 

;><>.:■<< likvsiil;! ij/J-Ir,' ,1 II i (^ ,,;. ( if/,! i It, I, f 

cfieot (fee ot/ier. But when he cheats him, I depart from them (i.e. to 

take blessing away from their trade).' " ' 
The hadith involves the legality of partnership and exhorts people 
to maintain it provided they do not cheat one another. This is because 
partnership involves cooperation .nid assistance, and the Prophet 
(PBUH) said: 

'!■ ilVi-j'i nssifH f/li- ,".')-■ i I] ■,'.Vii.;.i ',.,'.., '« I,; i ' i;f. /:).'.' .' ''Ii'J.V'i-.' 1 " 

The person has to choose the one whose wealth is lawfully obtained in 
order to set up a partnership with him. In addition, he is to keep away from the 

i / li iM .11 I" Il II ' .1 i- ' hi i i , 

Muslim to go into partners It i p m 1 1 1 1 1 1 1 Li L 1 1 ►■ * , provided that the d isbeliever 
is not to be given full authority to run the business alone. That is, partnership 
is to be under the supervision of the Muslim partner so as not to let that 
disbeliever deal in riiii ' or am kirn! cr piohibileil matters, .so making use of 
his Muslim partner's absence of supervision. 

Partnership is divided into two sections: Partnership in properties and 
partnership in contracts. As for the first ii implies sharing the ownership 
of a real estate, factory, automobiles, etc. However, the second section of 
partnership involves sharing in running the business, such as sharing in 
M-llinii, yiirdias.il ig. mniii!!: etc II can be by sharing in both capital and work, 
or sharing in work without capital. 

Partnership in Contracts Consists of Five Types 

1- 'Inan (Cooperative) Partnership: It involves equal sharing in both 

2- Muiarabah (Speculative) Partnership! It refers to partnership in 

which one of the two parties is a silent partner, who only provides 
capital, while the other runs the business. 



4- Manual Part iters !ii;>; I; r,:kr: in |MHik:r,biis in v.iiidi the two partners 
:.hatv v.'liatL'vcr i!ht i.mi-ii hv l:i..-ir mi n mirk, mil bv ihi'b vailh, 

5- Comprehensive Partnership: It includes al! the aforesaid types of 
partnership; cooperative, reputable partner, manual, and speculative 
partnerships. In this kind of partnership, each partner authorizes the 
other to freely handle every aspect of the capital and labor. 

I'liis is just :i v.iimriLL]-;. of die ;y[x.s pi pmtnc^h.ip, ,iin.l v,v skill iI.mI ullii 



! Aiiunii«iiJi."N.'i|.v4i.r. 

: Muslim 16793} [9/23]. 

i Wi'v. \ |.-ii,i lh.it mi I ii..',ii'ii 




*Inan (Cooperative) Partnership 



It refers to the equivalence between the two partners, in both capital and 
labor; they equally participate in the business. The real meaning i:l sucli n 
type of partnership is that two or more partners provide equal capital to 
the 1 othai iil! I. I as one unit. They may work 

together to inves: I ;,, i 1 u . . i . i I m inns Hie business and so takes 
more profit than the other(s). 

'Inaii (cooperative) partnership is dc med permissible in accordance 

i i I >i I i 111 i it I I I I s Ifi , . [ U I 

n. L u i.li. • |>I. ! ... ! '., . „',(., .1, M .. .... ■ .•ill.ii.il ,imi . ill lis 

conditions. 

Every partner has the right to dispose of the capital of the partnership due 

ii ' i pih I 

the word "partnership" indicates each partner's dealing on behalf of the other 
without taking his permission. 



ii! ! ... 



Ihl'ARTXl IWltlJ' 



Scholars agree thai it i'- pcmii'.-nii.e lo nuike ihe capital of the partnership 
gillici-gold oi riIcu, a-; pimple ha vc hecn in uc Mxl i .f doini; Bi . mice the time 

oftlie Prophet (PBUH) up until now iviih li ippruval. However, they 

disagree whether it is rm ibl< rial the i ill il of cooperative 

[ il tn< i hip ■ iiiisisi ni h mil : I il Id I , 

scholars maintain that it is impermissible because the value of the merchandise 
of one partner may increase before selling, while that of the other may not, and 
thus one partner shares the increase of the other's wealth. Others view that it 
is permissible to provide merchandise as capital in cooperative partnership, 
which is a sound opinion. This is because the basis of partnership is that both 
of the two partners can dispose freely of all their funds, and that they share 
whatever they earn, and this applies to merchandise as well as money. 

Among the conditions of the validity of cooperative partnership is that the 

I I III J 11 I ,1 I 1 I Ml I ' I .K ( I ill I [ LI ill I I ll I 1 I, 111 III 111 

.1 ' in I , il.tli i.l li | iiih'l „ Hirllli in in' "n _■- in ilk jl in ' ri-i' i' 

I 111 rll I „ IlKI 111 I >l til MM tl' II I Mil li II 'Ill I Ml I I . ' d 

over the other except with their previous mutual agreement. Therefore, the 

share in the p rotlt of each pii rl 1 1 1 ' : ' I . ; : ■, i ,: 1 1 ii ■ i . i v i ; msl y specified; otherwise, their 
partnership is neither permissible nor valid. u cordingly, il is impermissible 
for each partner to stipulate that he will get his profit from a certain object ( ol 
the capital), or that he will uti n i iinini le in that he will get the profit 
collected on a certain trade journey. The reason for this is that the specific I 
nhiei. ! iiloLie may or m,i; tint achieve p:;>l'ii. in that the trade may make only 
[lie profit ciiriceiTimi; lI'k :d'.a:e iil'mic person only. This mi double illy nvi; lead 
to disputes among the partners, or may make the effort of one of them go in 
vain, which is prohibited in our lenient Slitiri'ith [Islamic Law), as it involves 
iSl'u'p'hui .Liii.1 lini-iii. 



CHAPTER 



Mudarabah (Speculative) 
Partnership 



|uri,iiLjlh, wiuf.". '.'' .(■ i ,i>i.lii1 ilK>' pirlnership means giving a certain 
mnountofmonq mothers in ortlfr In trade with it h return torn share m the 
[unlit \lh!i,Fwl>>dU H .i' 

". . , Andotkers tra velingth ra ughout the laadseeking[somet hing] 

ofthe bounty of Allah..." (Qur'an: U-Muzzammil: 20) 

The verse involves seeking bounty through trade and striking of deals. 

According to the consensus ol si holars, speculative partnership is deemed 

permissible. Morci nc. lh. I; p. ■'. partnership was practiced during Lie liielimc 

of the Prophet {PBUH) and he approved of it. rhai p. ership syM.-.n is 

ii piuti I i i .. !• i-ii pi utiiFill" iniai Il'iiul I li.ittil' I ihiiiii. Ihn vti in 
Ali I hi i -Mni Talib, I br Mas ' ud and other compilers olHadith, with whom none 
of the Companions (may Allah be pleased with them all) has disagreed. 
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Wisdom requires the permissibility of speculation with wealth, as people 
need it; wealth can only be developed ot invested through trade and transaction. 
Willi regard to this lssiiC, the great scholar Ibnul-Qayyim said: 
"A speculator is a trustee, a hired person, a representative, and 
partner. He is a trustee when he takes the other partner's wealth and 
becomes entrusted 1 '■■:'.' it; li ' a In erf [> . on c> hi i '. rk> <• m elf 
on wealth; he is a representative as he freely disposes of it: and he 
is a partner as he shares in the profit if any' . In order to maintain 
the validity of the speculative partnership the entrusted speculator's 

','/|i ih ; J ".i it i I >■ t 11 iuM I ■ his 

due according to such a mutual agreement" 
Ibnul-Mundhir said: 
"Scholars unanimously agreed that the worker (the entrusted specu- 
lator) has the right to stipulate n n-nnin nerci-at^e of the profit from 
the beginning, such as one-third or half of 'he profit, o\ whatc, i 
is agreed upon by the two partners. Still, if the owner of the money 

t> in 'ii ) li j i i i i' . "hi"' profit mi tt 

worker (the entrusted siv-.nlnto: s or sjieeijies tiotiting at all, their 
partnership becomes invalid ," 1 
The share of the profit that the entrusted speculator will get depends on 
the mutual agreement between him and the investor (the owner). Therefore, 
if the owner asks the worker to t rade with his money telling him mat they will 
share the profit together, then the profit is to be equally divided between them. 
Morv-mvr iii-i | .i-r i ims.l.lr i-.ji- i!i. owner to stipulate that he will get a certain 
share of the profit, such as three- fourths or one -third of the profit. This is 
because when the share of each is known, both of them will get his due share 
of the profit. In other words, when the share of one of them is specified, the 
other's share will be known accordingly. 

If the two partners dispute regarding whose share of the profit is the 
specified one, it must be given to the entrusted speculator, be it much or little. 
This is because he is the one who deserves it due to his work and effort. The 
worker's share of the profit already varies depending qn how much effort he 
exerts; he may get a small share of the profit for an easy or simple work, or get 
a large share in case of hard work. In addition, the estimation of the share of 
profit specified for the entrusted speculator depends on his skill. Consequently, 
his share of the profit is to be stipulated, unlike the owner who deserves his 
share due to the wealth he owns and provides, not through conditions. 



1 'I ■■..'. ■'■.■ ■ I i i, i Hi-. 133 

fthcspccul 1 i II I il i h In be for the owner, as 
t !-. e a;i i ra . i ; i ■ . I-. . II ; i ■, 1 1. , i m; tea se belongs to h i ra. However, the entrusted speculate r 
is iusl So yet his wage, as the profit ! s nj be according to the stated comiition, jjhI 
I t i ii ii iii il I brogi ion Mi , ml ii, n 

It is perm issible to set a certain period for the speculative partnership, after 
which the partnership is to be terminated That is, the owner of the wealth 
may stipulate that he will agree on a speculative partnership with the worker 
for a year for example. A speculative partnership is also permissible to be 

based on a future i lii i s permissib for the owner to 

specify a certain month for the entrusted speculator to start using the money 
of the former for speculation. ' !e may also ask the entrusted speculator to use 

his mi n~\ for speculat t tb iii uch and such a i i 

Ilu i becau ( ( ■ il l i i I i i u i :i 1 I i i 1 Ii 

money given by the owner of the money to the entrusted speculator, so i: can 
be dependent on a future condition. 

On Ihe other hand, ii is impeniussible for an cnii-Listed speculator in a 
speculative partnership to work as a partner for another capital owner if that 
will negatively affect bis first partner, unless the latter gives him permission. 
For example, the wealth of the worker's new partner may be so much that it 
takes a!! his lime and lliv.s netalively affects the interest's of his first partner. 
Moreover, the wealth of the fi rst p a rtner may be so much that i t takes all the time 
of the entrusted speculator, and thus if the latter gets into another sjm iilalive 
partnership, he may be inattentive of some of the first partner's interests. Vet, 
ii is permissible ibr Lite wori.fr to speculate in the wealth of another partner 
when the first partner gives him permission to do so and when there wdl be 
nn harm caused to the first partners interests. 

hithii on n tn r il il i in the wealth of a second partner 

without the permission of [he I'i is;, causing harm to the first partner's interests, 
[lioivorkiT is <o take his share nf tin.: profil made LbroiM'ii his .....'cond speculative 
partnership a nd add it to the profit of the fl rst partnership. After that, the total 
profit is to be divided between him and bis first partner according to their 
previously stated conditions. This is because the effort exerted by the worker in 
his second speculative pari nei ship should have been exerted in the first. 

It is impermissible for the worker (entrusted speculator) to spend from 
i i I i' i i! i i I I ii nor for anything 

else, unless it is previously stipulated. This is because the worker is supposed 
to speculate in his partner's wealth in return for part of the profit, so he is 



not allowed to spend from the main capita] in petty expenses and thus take 
more than his share. This is only perrni.ssibk if ii is pro- kiusly approved by 
the owner of the money or there is a convei itional t lade ; n act ite that enables 

The profit should not be distributed .1:-, .0:1^1:, liieo. nitract of the speculative 
partnership is in effect, unless both parties agree to divide it. This is because 
the profit is regarded as a means of protecting the capital; the profit is used 
to cover any accidental loss during speculation. So, ii ii is divided while the 
partnership contract is in effect, it will not be possible to make up for any 
accidental loss. In brief, the profit is a way of saving the capita], so the worker 
does nol have the right to claim any profit except after the capital spent is 
completely repined. 

Since the worker is a trustee, be has to fear Allah regarding what he is 
entrusted with, and should be believed regarding any claim about loss or 
damage of the property. He should also be believed concerning whatever he 
1 mi hi.' h 1 t\ 1 1 1 1 ii 1 Ii ji ! 1 i 1 i 1 Union 1 l , U 

is entrusted with that from the beginning. And Allah knows best. 



2Ste:'KitabAI-ljm:yux^.). 




Reputable Partner, Manual, and 
Comprehensive Partnerships 



First: Reputable Partner Partnership 

It is a trade partnership in which two or more partners provide no capital 
but they are reputable enough to purchase trade goods for deferred payment. 
The partners share whatever loss 01 profil a accordance with whal they have 

[Ni Ji I ll|lll 1 1 III I I |, 1 i |i hi ,11 l| i U , pU> [ ,| i 

the partners purchase and sell goods depending on their good n-j-n- i. 

in u ,. i mxl [il.'i I, ii i I n ,i, , i t l,i in ,n nun ,i,lu.; i, i i,i ii 
previous stated conditions; the Prophet (PBUH) said: 

"Muslims must keep to the conditions they have made" 1 
!(!!,!■ pi , I |i.iHr>c,dl|.»r,',i;i il.,Ki ,'„•„„ I ,.,„. r .. r, l , u I p,,, [,,,., l,, r . , , ,, ,., 
given 1 1 II u nil II , I I, n 1 ||, | I I , n I 1 , I i iil uil 

commissioned by the other partner, as this type of p,ti mn-.hip , i i I ,,-, 



IJ6 



The share of each partner, with rcsjai J i« the ownership, is to be specified 

addition, each of them is to bear his share of the loss in accordance m iili 
what he owns Ln the partnership; if one owns half the company, one is to 
hear half the loss, and so on. Likewise, the share of the profit of each partner 
depends on their previous stipulation, be it half, fourth, or third of the profit. 

This is In'.. ,Htse one Lit I hern may be more reputable and trustworthy amuiiij, 
merchants than the other, or more skillful in trade than the other. Moreover, 
the effort or the kind of work done by one partner may differ I mm dial done 
by the other, so one of them may deserve to have a larger share than that of 
iln' other. In -such a case, they are In :-.li-.!:. aire! rder to the condition:-, thev 
agreed upon. 

It is worth menti oning that each partner in th i s type of partnership has the 
samerightsstatedin 'inan{ cooperal ive) pa ri n c i sh i p . 

Second; Manual Partnership 

It is a kind of partnership in which two or more partners share whatever 
they eai- 1] by their own work. It is so cal kd tn r . 1 1 1 .i i ■ 1 1 1 1 ■ I ■, 1 1 ■ : i . : i- ■. u so tlie i r mamia I 
power in w ikir ' j i . n. >*i , I n ,m mum ' nul il, - ■ ii n L .1 1 1 < > . 1 1 i>l« 

The legal proof of the permissibility 1 >i manual partnership is the hadith in 
which Ibn Mas' rid (may AII.1I1 be pleased with him) said: 

'!. 'Amtniir, ami So d became partners in what we would get ((ram 
the booty) on the Day of (the Battle of) Badr. Sa'dthen brought two 
prisoners, but land 'Amrnar did not bring anything" 
(Related by Abu Dawfjd, An-Nasa'i, and other compilers of Uadtthf 
Imam Ahmad commented: 
"The Prophet (PBUH) made them sham in the ownership of the two 
jniraans. lie., t ■"■"■■ \ tot: j ■ ■ ■■ . ',',l 1 ■ ■ 1 >n. ,1 h, ' 1 1 111 ,,„m,,nt 
partnership," 
As soon as partners get into maiuial partnership, lire works accepted by 
one of them become obligatory to be accepted by the other(s). So, each of the 
partners is demanded to fulfill what has b een accepted by the other, as enta iled 
by the manual partnership between them. 
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Manual partnei hi ill lii 1 u 1, parti 1 i lifft rent kinds of 

work. For example, it is permissible to make a manual partnership between a 
tailor and a metalworker, and so on. Every partner has the right to demand his 
equal share in the profit made by the other. Also, in case they lease a place, it is 
permissible for the tenant to pay any of them the rent; and in case they rent a 
place, the landlord has the right to ask any of them for the rent. This is bee luse 
each of the two partners is considered a representative of the other, so they 
share whatever responsibilities or duties due to their manual partnership. 

Manual partnership is a I Ik! in 1 wi'ul manual work such as 

cutting firewood, collecting fruit from mountains, mining, etc. 

Ifone of the partners bean 11 i ill, Lht .') fit gained by the other should still 
b di dedbetwet 1 >oth ] irtners Tins is supported by the aforementioned 
narration which states that Sad, 'Ammar and Ibn Mas'ud made a manual 
partnership, and Sa'd then brought two prisoners, while the others failed to 
get any, however, the Prophet (PBUH) made them share in the ownership of 
' the two prisoners. With regard 1 nil ; i sue, if lit In aitl • partus demanded 
the sick one to appoint a new worker as a substitute, the sick partner is obliged 
to agree. This is because their partnership is based on manual work on the part 
of both of them. So, ifone of them is unable to work, he has to appoint another 
in his place to maintain (he validity of" their parlnersbip contract. Therefore, if 
the ill partner refuses to appoint someone in his place, the other partner can 
cancel the partnership contract. 

In manual partnership, it is permissible that partners share in the ownership 
of riding animals or taxis and share whatever fares they i>et from them, for i! 
is a means of earning after all. It is also permissible that a person pives an 
animal or a taxi to another to work on and share whatever fares they get. 
Similarly it is permissible that such manual partnership is concluded between 
three partners; one provides the animal for example, the other provides the 
necessary tool ,, ird 1 rks on it, and that whatever they earn is to 

I 1 1 Likewise, such partnership among agents (who 

promote thesell it)j , r c fispi rl ds.and rim 1 timers) is deemed 

permissible, and whatever they earn is to ledistril itf ■ ioog them. 

Third: Comprehensive Partnership 

It i |iij 1 11 icich partn hori he ol 

handle freely every aspect of the capital and labor. It includes all thi 1 1 said 
types of partnu hij peiati putabl 11 1 1 and speculative 
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partnerships, d also involve., Miai i Ik' par trier:-, may share ivlui (hey possess as 
well as what they owe. 

This eomprrh /li'-lve t..'L ul paile- . l*ip i- i mi. i'i-|. . ■■ .1 oi.p.e 
permissible types of partnership; it is deemed permissible because all its 
components are deemed so. 

With regard to this type, the profit is to be distributed in accordance with 
the partners' mutual agreement. As for the loss, it should be borne according 
to each partner's financial contribution. 

In Lli ■ i', i.i i a. i.. 1 ' .j.i.i nil i.;,l,.mi, I aw I extend;, the means nl 
earning within [he ae; iiii'.silj.e Jiiiaa. Il ill Idles mini to get his earning, whether 
iiKJiee.li. ,ilh in ilii-,.iia|i slauir.t!, v.iil: inkers, ami muxes people ohHyeiJ lo 

fulfill I pi a i 1 J | nul |ii I ill ihi iiiilirin iln- 

validity and appl iciu.il i iv nl th l,,wt .ir . - ,n .-.here and at anytime. 

Finally, we invoke Allah to grant us the abidance by this sacred Shari'ah 
and to help us follow its path, as He is the Hearing and the Responsive. 

Endnotes 
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CHAPTER 



Sharecropping 
(Muzdra ah and Musaqah) 



Minora 'ah and mi > ' n ! -,trnis of conducting 

agricultural transactions which people practiced from the ancient times due to 

k li 'm II III I 1 ll ii |i ii i I I I i nm i il 

that he cannot attend to or use. Another may have the capacity to work but he 

I 1 1 1 V tl HI l II I I III (li ,n;;; f ;,'r.; , ' , ' ; 1 1 i,-.„q,ih 

were permitted lor the benefit of the two parties, just as all the Islamic legal 

I i I I i i i 1 

the prevention of causes of corruption. 
MusAqdh 

Faqihs define mus&q&h as giving planted or implanted trees along with a 
piece of land to soni | hem therein water them, and perform the 
necessary work until they bear fruit. The k ei then is obi given a ipecified 

I li liilll I I, .-,-.. In. Hi Ji. II |i ■ Ill u |. , I ., lb [.. i.l .ill til 

rest goes to their owner. 



Muzara' ah 

Mazara'ah is defined ;.is ejeina, ;.i lmi.,1 In mrnennc In LuHivjte or ^ivine, ;.i 
land along with some seeds to someone to plant them therein and take care 
'.si' -In- |.i|;ini,iii(iii in return I'm :i specified portion of the hai'vesi, from ;ni 
unspecified part of the land, while the rest is for the landowner. 

A preconditioned part of the harvcs: in luustiqaii and nmzara'ah goes to 
the landowner while the rest is for the sharecropper. 

Thelegalevidenceofthepermissibilityofmusdqdhandmwzdra'flriisclear 
in ill ' i ! \ N i li i i li i Mali 1 ' l-iI wiili liinil in in li 

"The Prophet (PBUH) concluded a contract with the people of 

Kliayiar for ihein to nhiis.e die hind on die eoniiilioii dial haifllio 
harvest of fruit s or plants would Ik their share." 

Moreover, Imam Muslim reined: 
"The Prophet (PBUH) returned So the lews of Khtiybar the date 

pali i in , he condition thai Slier si ml ' 

work upon thcr.i with their own '■eoi'li (seeds, implements, etc.! in 
return for half of the harvest." 2 

Imam Ahmad also related: 
"The Prophet (PBUH) gave the people of Khaybar the date palms 

ami the land oj h liayimi on She c IWon Hi. 'I they will 1,'i'i'e Initio! 

the yield (to Muslim-;)" 

lliev liudithi, prove iln- villi. lih of niu.'.'ojiiti in Islam. 

Imam Ibnul-Qayyim said: 
"inihs slorvol hhorhar. iiiere is a leva! evidence o< I lie per inissibihii 
ofmusaqah and muzara ah in return for a specified portion of 
the yield, he it fruits or crops. The Messenger of Allah (PBUH) 
continued dealim.; ini'.'i die people of Himyhn- (through musaqah 
and ntazdrr 'ah) ami! his death, and he never invalidated it. lite 
liiij'i'ly-enjded Caliphs eoniianed dentine wi'i: tliesc u systems 
as wett, not as a form of rent but as a kind of partnership which is 
exactly tie: speculation.''' 



Al-Mmraffaq Ibn QudSmah said: 

i < ' 'i i i I' l temi during their 

caliphates. These systems were widespread and none prohibited 

than. Thus, there was ,i (onsemtts among she Muslim scholars on 
their validity." 
He added: 
"It is impermissible to rely on that •xiii.eh disagrees with the Sunnah 
(Prophetic T,,, k i ,,,,,,, ,,.' „,,,,, ,,,,.,,„ ,, tj,;s ,.eo t Many art. 

those who own dai * i , unable to attend 

to, water, or lease. On the othi r hand, there are people who do not 
own nay t, i ilicy need 'lie fruits. Thus, i p d of she 

two systems satisfies both needs and accomplish., , . '.. Uoefsts of lie.- 
two parties"* 

Firstly: Rulings on Musaqah 

Faqihs (may Allah have mercy on them a] I) mentioned that for the- uutsMja.i: 
to be valid, the trees in question should be that of edible |?i ciducc Thov also 
suited ih.ii n is ii-ip;Tmi:;:-iible to ;ij)pl) this system on fruitless trees or ones 
that bear inedible fruits, as there are no rulings pertaining to such cases. 

Amongtheconditionsforthevaltdity. t mm, -.on : lbs* estimation of the 
.■J :;:iTiiMppers or the owner's share wilh i ill. lp r i .n .it' the produce, 
like, for example, a third or a quarter, whether the stipulated share is little 
or big. Accordingly, it is invalid if they spjiuhik i ;] the yield would be 

I m scan hi iln ,,'i one of them would have all the harvest 

while the other would have nothing. It is also invalid to stipulate a certain 
number of id s of the harvest, like ten or twenty id 's, for the trees may yield 
nothing but this amount and, in this case, the one with the specified share 
would have all the yield. Similarly, if a certain sum of money is stipulated for 
one of the parties it will be invalid, for the harvest may not be of the same 

v;i!ue pivvuiusle esLmiateei. Aloieove]-. ii i : ; inealij to make iln.: ...hare ill one 
of i hem limited to the frail of one [»■ some specified trees, us i! may happen 
that only those specified trees are the ones which will bear fruit, so one of 
the parties will have all the harvest. On the other hand, the specified tree(s) 
may not bear fruit at all, and thus the one with the preconditioned vi.irr 
would be deprived of any share of the harvest. Thus, there will be risk and 
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The valid opinion mainlaineil bv In..' majority of scholars is thai mttstiqAii 
is a binding contract that cannot be cancelled by one 0/ the two parties unless 
the other gives his consent. It should be for a specified period of time even if it 
is long, so long as the trees are there. It binds the sharecropper to do whatever 

is needed for 1 ig har I lil plowing watering, removing Lhe 

11 n ul 1 11 1 1 I i it icourse and 

distributing water among the trees. 

The owner of the trees has to do whatever is necessary to preserve the asset, 
namely the trees, by digging Enve" [or providing any source of water), building 
walls, and the like. The owner has also to provide the materials necessary for 
I l ,[1 1 u^ belli, hv 1 I I 1 1 1 and the like. 

Secondly: Rulings on Muzara" ah 

Givingthe seeds to the sharecropper along with the land by the landowner 
is not a condition for the validity of muzara ah. Thus, if he hands over the 
land to the sharecropper to cultivate using seeds belonging to the latter, it is 
considered permissible as maintained by some of the Prophets Companions 
and acted upon by people afterwards. This opinion is based on the evidence of 
the validity of muzara 'ah, namely the hadith illustrating the Prnphei 1 il i r,s 
with the Jews of Khaybar in this agricultural system; the Prophet (PBUH) 
granted them the land to utilise on the condition that half the harvest would 
be their share. Yet, it was not mentioned in the fadllh that providing seeds was 
incumbent on the Muslims. 

Imam Ibnul-Qayyirn irnav Allah h;e.T mercy on him) said: 

' ", ' ,,1 1 ill' ■,/■ ,V ,'.■.' . ..'.■■' lit 1 N,(| ,( nil t £r,i ,li Mi, , 

11 11 1 1 1 1 ) 1' 

with the judgment pertaining to speculative partnership. However, 

this analogy does not only contra' I th , tl^.itk Suimah (Prophetic 

Tiadtiiop) mill the ophtknu. ui the Prophet's Companions, In-t it is also 

trpunkt] as tmc ofllw m'rst ti.i.t iitiisi Lorm-ths analogical tkducthms. 

This is because tl n 

owner, then the two partners divide the profit among them. The land 

in muzara' ah 1 n i i 

both go back to their owners. Ffcwever, the seeds, if provided by the 

1, in',., I ' not return la Mm, tm/iey at e cmimnml just like ait other 

1 1 1 1 11 ■ . ti ' 1 1 1 .. h • 1 1 ' 1 1 ilt wi m 1: t ' 1 •< 

is I .::■■//./: i tlli'H iijffnriiipilteia renhdnhi^imi.:"" 



The legal proof of the permissibility of muzara 'ah is stated in the 
honorable Sunnah as mentioned above. The need for tnuz&ra 'ah also calls 
for its permissibility, as there are many people who own agricultural lands 
but cannot attend to them, and there are many others who can work in 
agriculture but do not own lands. Thus, the Islamic legal wisdom ascertains 
the permissibility of muzara 'ah for the benefit of the two parties, the 
landlord and the sharecropper. In this way, cooperation for accomplishing 
benefits and avoiding damages will be achieved. 

Shaykhul-Islam, Ibn Taymiyah (may Allah have mercy on him) said: 
"Muzara 'ah is of more bask origin than tenancy and closer to main- 
tuio.iiv.- jusikc: as fin- !iv(j/Ji!i -i/.-.-ffuni- this profit ih wet! ris the loss." 
Imam Ibnul-Qayyim (may Allah have mercy on him) said: 
"it (i.e. muzara 'ah) is farther from injustice, and harm than tenancy, 
for in tenancy one of the parties will surely gain profit while in 
muzara'ah,ifthereisacrop, bothwill share tin profit, and if there is 
not, they will share the loss."" 
Having a specified share for the sharecropper or the landowner from 
the crop is a condition for the validity of muzara ah, and the specified share 
should be a known part of the harvest, such as a third or fourth of the harvest. 
This is because the Prophet (PBUH) granted the people of Khaybar the lands 
on the condition that half of the yield should be for the Muslims, 

If the share of one of the parties is specified, the rest will be for the other; 
since the yield is theirs, if one share is specified, the other share will be known 
accord ingly. It is invalid to specify a certain weight of the crop, such as a certain 
number of rf 's, or to specify the yield of a certain part of the land, for one of 
the two parties. It is also invalid for the landowner to stipulate that he will take 
an amount of the crop equal to that of the seeds he has provided and then they 
both share the rest. This is because the land may not yield but this amount, 
and in such a case, the landowner will have all the crop and the sharecropper 
will have nothing. It was narrated that when Rifi' Ibn Khadij (may Allah be 
pleased with him) was asked about renting land in return for gold and silver 
(i.e. dinars and dirhams; money), he said: 

) i i sit.Hm pie i fcn ' I id mil 

r i, < i al I ' , i in , i r,l i 

return for the yield itu ted mar canals banks ami at the ends oj 
tht streamlets, or in return for the vegetation of a specific area of the 
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'and omeliiiKs ll i • 'n spvcipeit a was damaged 

ffri blights) n-hilv Lin- i in. Ft pk 

did not rent their lands except through that way. Yet, the Prophet 
(PBUH) prohibited it, because it involves harm to people's interests 

i 'liii ' i/j 

However, there is no harm in renting the land for something 
fi hi (such as silver and gold; money)"' 
This narration proves the unlawfulness of muzdra'ah in return for what 
lay bring about harm and dispute among people. 
Ibnul-Mundhirsaid: 



"Records reported from Rftfi' came with reasons i 

that the Prophetic prohibition was for these same reasons they did 

habitually. Rafi' said, 'We used to rent the land for the yield of a 

:.pi\ i/k jim fv.i .' > I f f urn' ,[,m' s ",i. ,',;i-|.'i.'i ;(„,' .- .-■ ■ .- ■_■ .- 1 "■ n'J i, 1 1 ■ 1 'ii.' L - 

the rest of the land did, and vice versa.'"'" 



; Al-liukiliiri C32K) [5.-141 iind Muslim CW'J] [5M5i|. 
m -i l | 4ii,] 

3 IbnMSjali (2468) [3/174], 

4 See the footnote in Ar-RandAI-Mm-hf " [5/276] 

5 See: "AI-Mug/mr (7/530). 

« See; "the footnote in "Ar-RawdAI-Murbr " [5/289], 

7 See: ■*&/«« »/-F«/««-ri , (2l'- : K5i. 

S See: "the footnote in "Ar-RawdAI-Murlir "(5/287], 

9 Muslim (3929) [5/449], See also A[-Bukh4rI(2327H3'13 |, 

IOAl-Bukhari(2722)|W9(,|. 



CHAPTER 



Renting Things and Hiring 
People's Services {Ijdrah) 



The contracts of renting and hiring continually recur in the lives of people 
concerning their different interests and their daily, monthly and yearly deal ings. 
Thus, it is important to know the rulings pertaining to such dealings, for all 
peoples dealings, wherever and whenever they are, are codified in Shari 'ah 
(Islamic Law) in accordance with legal norms which guard interests and put 
an end to harm. 

Ij&rak means renting something or hiring someone's services in return for 
a certain payment. Allah, Exalted be He, says: 

"...{Moses} said, 'Ifyou wished, you could have taken for it 
apayment: " (Qur ant Al-Kahf: 77) 



Ill: MIARI-.tT.UI'I'INt, Al 



a sped! led purpose and for a known period of time, or (a hiring agreement) far 

llie performance nf;i ccriain smir in ivlnrn for ;l specifier] c.omprnsaliori. 

] hi iftiresaidg in l il i! ii \ i iTi 1 ii ihi ' ili'lir conditions 

for ijarah as well as its types: 



■ The word "lawful" excludes all kinds of renting or hiring for unlawful 

use, like adultery for example. 

- The phras klent i 1 a i kid wv unknot n I ' mtit o] 1 1 -.■ 

through ij&rah. in which case the lease becomes invalid. 

■ The phrase "a lawful identified use of either an identified (present) 

or described anticipated thing... or (a hiring agreement) for the 

performance n[ a ccriain scr ntf' indicates dial iji>rti>! is of two types: 
Fi -ii i ■ i i I ii i i i h in d 1 1 n.st nt) or described 

I ! ii I in i il! I lilll 1 i 111 c II 1 I I 

a landlord says, "I rent you this house" while an example, ol'renlmg a 
described tliiiij! is when an owner of a pack animal who Lents it says."! 
rent you a pack animal of such and siieli a description for transporting 

in n Ire hi j' in ii i ' a i I jiniu i n eh 

service, like, In- example, someone who hires another to drive hirn to 
such and such a place, or in Iniild him a wall nr the like, 

- The phrase ' Inr a kr.nwn yerioia of lime" means dial the rem period 

should be specified; a day or a month, etc. 

• The phrase "for a specified compensation" indicates the necessity of 

specifying the payment for renting something or hiring someone. 
Thus.allthevalidityconditionsofthetworypesofijaraficanbesummarized 
in the following: 

. The lease has to be related to the use of the object, not the object itself. 

• This use of the object should be lawful 

■ The purpose of renting should be known, 

. If the rent object is not identified (present), it should agree with the 
description of its owner. 
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» The rent period should be six dried. 
» The rental payment should be specified. 
The valid ij&rsh is permissible according to the Quran , the Sunnah ( Prophetic 

. Allah, Exalted be He, says: 

"...And if they breastfeed for you, then give them their payment..." 
(Quran: At-Talaq; 6) 
ADah also says: 

" . , [Muses] said, 'If you wished, you could have taken for it a 

payment.'" (Quran: Al-Kahf: 77) 

. The Prophet (PBUH) also hired a man to show him the way during his 

Emigration from Mecca to Medina. 
• Ibnul-Mundhir stated iluilj ui is!:, u reuiir.m u ■Jy.ign.'CDn the permissibility 
at ijiirnh (renting something or hiring somcimcs scr\ ice) '. 
Moreover, ijarah is a human necessity, as there is need for the benefits of 
rent as much as there is need for the objects of rent. 

It is permissible to hire a person for a certain job, such as for tailoring a 
garment, building a wall, or for guiding one through one's way. It is stated in 
&bSk Al-Bukh&ri (Ai Bukhirfs Authentic Book ofHadith) that 'A'ishah (the 
Prophet's wife, may Allah be pleased with her) narrated in the hadtth of the 
Prophet's Hijrah (Emigration to Medina): 

"The Prophet (PBUH) and Abu Bakr (may Allah be pleased with 
li»i,n|li >l ' i <i ui i , 41 r uhtt ii nk hi. i 

an expert guide." 1 
It is impermissible to rent houses, shops and stores for committing sins, 
such as selling intoxicants or forbidden thin;y lite turucm or making pictures, 
as renting here h a: ,»[.kd r.n av.i-.uuice in committing sins. 

It is permissible for a tenant to rent what he has rented to someone else to 
make use of, for the tenant is considered a temporary owner of what he rents. 
Thus, it is permissible for him to use it or let someone else use it instead. Still, 
the second tenant must use the rented object in the same way of the first, 
or in a better way. For example, a tenant of a house can rent it to another 
Uii ii i i i. I i i I I I I iii I I ii ,1 i i 

However, it is impermissible for him to rent the place for someone who will 
use it as a factory or a laboratory. 



iw !__!_' l ' ' ' ' '"' 

It is impermissible lo hire someone to perform acts of worship or piety 
that bring one iil u llah, such i i ling jjofl (pilgrimage) on one's 

behalf, or announcing the prayer call iadhan). This is because such deeds 
are individually performed to draw one closer to Allah, and receiving wages 
for them makes them far away from being acts of worship. However, it is 
permissible to receive financial support from the Muslims' Public Treasury 
for acts of transcending benefits, such as performing Hajj, announcing prayer 
call {adh&n), leading people in prayer, It n bin ■ Ih i )in i ind fiql (lslami. 
iil i . i.u.i i iii, itcciving payment in such 

cases is not a kind of compensation, but rather a help to perform acts of 
obedience. This does mil void mh-Ii pious mid righteous acts, nor does it affect 
the sincerity of their performance. 

Shaykhul-Islam Ibn Taymiyah (may Allah have mercy on bin i) said: 
"Faipfa tmiiiiiituntily agm- <m Ihe difference between hiring to 
perform various acts of worship <mo " !, >'i.w financial support for 
i I < G/i'jii;; pnmskiii A r i II 

(mu'adhdhins) and imams' is indisputably permissible. As for 

fi r. ..-. i. it'll, !C III i L.li'i ' j.' I If- i'I ' |1, i'iijI Oi! ,i,l. I"fr,,'i' H , 

impermissible aceordii s t Muslim scholars)"* 

Ibn Taymiyah also said: 
"In such cases. ii'/riFfnvr is («Avh /rorn t/ie Muslims' Public 

Treasury is ml ■ ki, . ' ■ i :vr; Ivnsation or wages, but it is 
i il such acts of obedience. 

Whoever uses such a financial suppt , 

for Ihe sake of Allah will he remirduti, will what he is granted 
by the Muslims' Public Treasury will be regarded as an aid in 
pcijor.i'ingfoeh -ids of uveshir,;" 

The Duties of a Lessor and a Lessee 

• A lessor has to do whatever can help the lessee to benefit from the object 
of rent, such as fixing the rented car and preparing it for working and 
freight, and reconsi meting the rented house and fixing whatever is 
damaged therein and preparing its utilities for use. 

. When the period of rent is over, a lessee has to fin whatever damages he 



* Ijarah (renting) is a binding contract for the two parties, the lessor and 
the lessee, for it is regarded as a kind of sale, so the judgments of sale 
applies to it. A lessor or a lessee cannot cancel the lease except with the 
consent of the other. But if a certain defect appears about which the 
lessee has not been informed before signing the contract, he has the 
right to cancel it. 

. The lessor is obliged to hand over the object of rent to the lessee, and 
to enable him to utilize it. If the lessor rents something and then 
prevents the lessee from using it during all or some of the period of 

rent.hehasnorighttoreceuen I th i ntal, for he has not 

handed the lessee what the lease has stated. If the lessor enables the 
lessee to utilize the object of rent but did not take the rent during all 
or some of the pen doflea I ill i nt is due upon the lessee. This is 
because the lease is a binding one, thus what is stated therein should 
be carried out; rental is the right of the lessor wliik uiiliMiiion is ihc 
right of the lessee. 

Two Cases in Which the Lease Can be Cancelled 

First: when the obi cl if rent i m I nth c.isl when one rents 

a riding animal and then it die,, t id then it II i| , r i 

land for ci.ihiviit.ron i id th n 4 bi < uv^ deprived of water- 
Second; When the purpose fit renting or hi rins; is :«> longer there, as in the 
case when ape™ i nU >j,ui ,c-nd->l i i u ti eat him and then 

he becomes well before the physician treats him. In such a case, the 
hiring agreement is cancel | mi longer there. 

When someone is hired for .\ rcrhiin work and he becomes ill, someone 
else has to be hired at his expense to replace bins mi i i , ■tipulated that the 
work should be done by the original hired person. This is because the purpose 
of hiring may not be achieved through another person. In this case, the hirer 
does not have to accept the work of a person other than the one he has hired, 
but he is given the option either to wait until the hired person gets well or to 
cancel the contract 1 ■ '.l " mnoi get his right, 

A Hired Person Is of Two Kinds 

l-Private hired person: One who is hired for a specific period of time, 
during which all his work is a due right only to one person, the one 

who hires him. wilh nn pari hits (such as a servant or a driver). 



\$1 Ml: SI lAKlX.'KOr'l'iM; AND RENTING 

2 -Public hired person: One whose usefulness is estimated according 

tohiswork.whiJi t i icatedtooi i, but he can work for 

more than one person at a time (such as a tailor). 

A private hired person is not financially liable for what he damages by 

mistake during his work, such as the case when the machine 01 the tool he is 

using is damaged This i 1 _ ie is regarded as the owner's deputy, thus 

he is not asked for recompense. However, he is to compensate for whatever he 
damages out of negli n ormrsuse 

As for a public hired person, he is financially 1 iable for whatever he damages 
because he doc i j 1 1 in uugh the accomplishment 

of his work. Hence, he i tm i i in for 1 ork, and i * w lie 
damages falls under his liability. 

The payment of the h i red person becomes due through the hiring contract. 

if kt I 1 ll U 1 I '111,11. 

ashisobhgatiui, ti ipltshing th ;ei i , mi funding over the object of rent 
(in case of renting, mil hirim;) ier iht period of rent is over, provided there 
isiioliindiLiiia Hi i i , hi . n liiredp sun is paid his tine ornpensatkm 
after finishing his work or delivering what i in hi i possibility. In fact, the 
payment for renting or hiring is a kind of compensation, so it is not due except 
after the delivery of the compensatory obj ect, be it a service or an object. 

, bin i i i n li, . i > i- -i. 1 1 1 1 HDpl hi i ot li i ft rbi It! i 
cheat or deceive. He also has to continue the work during the period he is 
hired in, and he is not u> waste :vv. r time during that period without working. 
A hired person has to fear Allah i h | rformin his due work. 

On the other hand, the duty of a hirer is to pay the person whom he hired 
his complete wages upon finishing the work he is hired to do. The Messenger 
ofAllah(PEUH)said: 

"Give the htbinei- his ivitgcs Ik fore hii sweat is dry (i.e. immediately 
aftei h ■ finishes his work)."' 

Abu Hurayrah (may Allah be pleased with him) also narrated that the 
Prophet (PBUH) said: 

tali, F.xnlled i iii , . j i versam) an th 

"ii ' if) ii> un*.t on the Day 

of judgment: one who makes u eorenmit in My Name but hepmvei 
• son (as a slave) and eats the 

price; and one who employs a laborer and gets thefuii work done 
by him but does not pay him his wages.' " 
(Related by Al-Bukhiri and other compilers of Hadtthf 



1 V 

The work of a hired person, a laborer, is .1 trusl in his responsibility; he 

I) tu p rlnrra ;ind a plish his t\ eifccl and siuttrt'ly. On iht 

it t I I 1 \ 1 it 

i hie i is inet ml erst >i 1 1 1 1 to ful ill wit t isti nation 1 iuji 

And Allah, Exalted be He, knows best. 

Endnotes 

lSee:"A/-Jjffl(l'"(p.60). 

2 Al-Bukhari (2263) (4/S5S). 

3 M n ' A < > it ophmm l i>< 1 ' 1 1 ■ ■ t< \ \ uii'lim 1 h) , l 'ptu ill, cii in I *, iiit]^<, J 
rulings] in response to a laymans question on a point nf the Islamic Law. 

4 The i;>;im< is Tlii^ l I knits I i I ^ I ] pir;!v,->\ 
5See:'Maj>™W-iii«T™ (30/206). 

6 See: ■'Al-AktibarAt-'ilmmiili JiiiJi .-iMWr!i)iimr .•l(-|-i,|W W1 iJi" (p. 223). 

7 ibn Miiah (2-143) [3/162]. 

8 Al-Bukhari (2227) 14/527] audita Majah (2443) [3/1C2]. 
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Competition (Sabq) 



Ullliyi'lliUMI -II T/.'.if-r nil .L'l.-f, 111 J IjLt'ilL'HUVII [ 

■inch as aivhiTy and shooting. 

Such races and contests are per 
and juristic consensus, as they may 
Allah, Exalted be He, says: 

"And prepare against them whatever you are able of power..." 

(Qur'an; Al-An&l: 60) 

Moreover, the Prophc-i fPliUll; m<:i1. "Indeed, strength is (in) archery." 
Allah, Exalted be He, states in the Qur'an that the brothers of Yusut : loseph : 
uic, "...indeed m went mcingeiichi>ther..."{Qiu an: Vitsuf; I Vi. i,e, compeliny 
with each oilier through arehei j 01 running. Abu Hurayrah also naiiLiiocf 1!i,v: 
the Prophet (PBUH) said: 



[% H _ I' I - - J II, i ' 

"No ( reward should be given at tha 

i< i" »i) ' '• Hli))too}i 'ik, minds), or (those with) cloven 
Iwofi (like horses) or (firms ivif/i) blades (in fencing)" 
(Related by the Five Compilers olHadUh) ' 
This hadtth shows that entering competition for seeking a certain reward 
is permissible. 

Many scholars stated the unan imous ju r istic agreement on the permissibility 
of racing and contests. Shaykul-Islim Ibn Taymiyah (may Allah have mercy 
on him) said: 

"tit .'.'I- •-'•<; and an h nj ,■ , ilih i ■nrlikc < outests enjoined by 

Allah and His Messenger (PBUH) are permis is the , I 

in jihad (fighting in the Cause of Allah).' 
-in also said: 
" Wrestling, running races and the like are acts of obedience (to Allah) 
if they are intended for rtndi. n union uid taking reward 

(or prize) for winning them is also permissible."'' 

10 harm in them, Ibn Taymiyah 

"Whatever distracts one from performing what Allah has ordained 
is prohibited - even if it is originally permissible - such as selling, 
trading and all other activities the idle divert themselves with, and all 
kinds of sports that do not help in achieving a legal purpose; all such 
acts are prohibited."' 
Scholars paid such great attention to this issue that they used to specify a 

chapter in their well-known volumes and writings for it, entitling it "Chapter 

on Heroism." 

Heroism Is of Four Kinds: 

1 - Horsemanship contests and how to attack and ret reat with horses 
2- Archery contests or their equivalents according to every age 
3- Spear throwing and marksmanship contests 



Whoever excels in these four kinds has completed the aspects of heroism. 

Ii I i ni 1 1 i i »ni fool (ii i 11 i ir usiiis i ul i i 

pack animals. Imam Al-Qurluhi (may Allah have mercy on him) said: 
"There is no disagreement on the permissibility of horsemanship 
racing, racing through other riding beasts, andjbot racing (such as 
i i i ii iiui other weapon contests are 

permissible, for these are all considered training for fighting in the 
Cause of Allah? 
The Prophet (PBUH) raced with 'A'ishah (may Allah be pleased with 
her)" and wrestled with Rukanah and beat him '. Salamah Ibnul-Akwa* 
also raced with a man fmni ! he Ansar in the presence of the Messenger of 
Allah (PBUH) 5 . 

The competition for a certain reward (or prize) is impermissible except 
in camel-riding races, horsemanship, and iircherv contests, for the Prophet 
(PBUH) said: 

i i i ci.pt that made 

among (aninwls with) lumfs (like camels), or (those wills) cloven 
tii i 1 1 > i i 



This means that it is impermissible to get a reward (or a prize) for a 
competition except for camel- riding races, horsemanship, and archery 
contests, for these are the tools of war the Prophet (PBUH) enjoined 
Muslims to learn and master. The me mm ftli to i i i iliai i 
impermissible to receive p 11 7 1 foi t) ind ofrompetii ions. The hadtth 
may also mean that these three are the worthiest kinds of competitions to be 
practiced due to their significant and general benefits. Thus, we can say that 
every compe itu 1 gion is permissible, as indicated in the 

story of Abu Bakr and Rukanah ' . 
Imam Ibnul-Qayyim said: 
"As for betting on i i o erialization of any 

of its signs, ostium: by Abu iiiikr As-Sidtliij, it is the worthies! kind 
of competition, and it is more emitted to be permitted than betting 
through marksmanship, horsemanship and camel-riding racing It is 
the worthiest and most significant sort of competition with regard to 
the benefits it achieves to religion"" 



ii£_ 



II; SHARECROPNNG AND RENTING 



There are Five Conditions for a Competition to be Valid 

1- Specifying the riding animals through seeing them 

2- The riding animals have to be of the same kind. Contestant archers are 
also to be specified, as the purpose behind the exercise is to find out 
their competence and skill in archery. 

3- Spi ill in;; ih il-ini o identif 1 mer (in running races) 
and the skilled sharpshooter (in archery or the like). The beginning 
and the end of the race have to he clearly identified and agreed upon, 
for the purpose is to know who ■ I in. an liii >\ ill not be achieved 
except through complete equality in their aims. 

4- The prize should be known and should be something lawful. 

5- The competition has to be completely free front gambling; that is, 
the reward (prize) should be offered by someone else, other than 
the contestants, or by only one contestant, [f the prize belongs to the 
contestants, permissibility of the matter is disputable, i.e. whether it is 
permissible nr i hi' j I n i i Want who shares 
in case of profit and does not share in cast of loss). Shaykhul-Islam 

ih (may Allah have mercy on him) chose not to stipulate 
and said: 

"Non- taking a muhatlii ■ rtl , • i ' hirer than having the reward 
(prize) from one of the contestants. It also helps more to achieve the 
aim of both conk \ ' whi, ngtl , ipetence of the other. 

Having a financial reward in this way is permissible." 
Ibn Taymlyah concluded saying: 

7 do not know of any of the Prophet's companions who stipulated a 
muhallil (in contests). It was only known to have been done by Said 
li'itiflyyii i i i ' ii i i ,m 

Due to the above, we can conclude that the permissible competition is of 
no kinds: 

1) Competition that accomplishes a legal Islamic benefit, like training for 
jihad and seeking knowledge 

ilii) I intend i 



_li_l' ni i r nSf.ijj |J 

The first kind is the one ill which it is permitted to receive a prize with 

itbreiiiciilioned cnnditi Howe tin 1 I i > > [ i i ! 

permissible provided that it dues mil distract tun.- fnjrn ,■ duty nr divert oi 

n l 1 1 l i » I t i ill 

I r foi [tie lull ili ' ts.Ui.ifci mi ltd .1 , idaj . i 

i i i I tl,i iimi n i i [i li i ; n' r i itaiinn- ill which are ■ 
no benefit to Muslims. We seek refuge with Allah, and there is no power i 
strength save in Hi in. 
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fB ffie nearest land. Bat they, after their 
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)f Quraysh that the Byzanti: 
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Lending Something for Use 
( *Ariyah) 



h ]il i mai Ilia liareraciQ lalli n] deiint t V11I13 i puiri ! 

for benefiting from an article whose use is permissible, and then the borrowed 
irtid .1 i! .1 i i urned in i ,, ne 

The aforesaid rjehnitu 1 1 dudi halt i i impermissible to use, for 
- ] hat ling i- mt n it" |> hibi in be U [t also excludes a I [ I ill i! 
cannot be used wit ii < 1„ i i (jiistim 1 ich tnod and drink. 

Lending objects for use is legal according to the Qur'in, the Sunnah 
(Pi .pii i. Ti Hiioi i uljurisli mi ei lis 

• Allah, Exalted be He, states in the Quran that He damns those who 
"...withhold [simple] .issuance." (Qtir'an: Al-Ma'fln: 7) The verse 
refers to those who withhold the different wares and articles that 
people use and lend each other. Those who abstain from lending such 






162 iii: -i : ■■. im i. ::-;( ) ; n\i; and rkntiw; 

objects lo people in dire ni-ucl nl tlinn .in: dispraised in tin* above- 
mentioned verse that proves the obligation of lending as maintained 

h\ Sli LiyLKLiL- [sh':.: II dm T.:l : . ir.uah (ma;. Allah haee: iiLerr\ l-.ii I:.iii:). 

provided the owner of the needed object is well-to-do . 

• It is stated in the Sunnah that the Prophet (PBUH)borrowedahorsefrom 

Abu Talhah and also borrowed shields from S.ifwan [hn Umayyah . 

Lending something to someone who badly needs it is regarded as an act 

;:i'a_iedi™re in Allah, tor '■■hkh the lender will be sjrcally rewarded by Allah. 

This is because it falls under the general meaning of mutual assistance and 

auipenUiiin in rijjlilcousiicsiiiiid |.itiy. 

There are Four Conditions for the Validity of Lending 

1) The legal competence of the lender to lend, as lending is a kind of 
donation which is invalid to be done by :i minor, an insane person, or 
a foolish and weak-minded one, 

2) The legal competence of the borrower to be lent; he must be legally 
competent to accept the terms of the agreement (to give the lent 
article back). 

3) The permissibility of using tl 1. 1 mi l|.> n < miple, it is impermis- 
sible for a Muslim to lend a Muslim slave to a disbeliever. Similarly, it is 
impermissible to lend a hunting tool to one in the state of ihram (ritual 
consecrationduringHoyor 'Vmrah); Allah, Exalted be He, says, "...but 
do not cooperate in sin and aggression..." (Quran: Al-Ma'idah: 2). 

4) The lent article must remain as it is after use, not to be consumed as 
mentioned above. 

The loaner can retrieve the lent object whenever he wishes unless it 

something that causes damages to the borrower if it is reclaimed by the loaner 
while it is being used . To illustrate, if someone lends another a ship tD carry his 
goods, he cannot reclaim it so long as it is in the sea. Another example is that 
if someone permits- another louse hi- wall in snmiori liis wood on, the owner 
miy nol aedaim his wall as Inny as :be w»ni is or. it. 

The borrower must preserve the loan more than he preserves his own money, 
so as to give it back to its owner undamaged. Allah, Exalted be He, says: 



"Indeed, Allah commands you to render trusts to whom they 
are due..." (Quran: An-Nisa': 58) 

I I ill l I 

safe to their owners. Moreover, the Prophet (PBUH) said: 

I ' ' I 11 ) I I > I ' L 1 

(by means of borrowing, stealing, etc.)!' 1 
He (PBUH) also said: 

i l M l ' l (i I i ' i i )vu (with it)." 

The above legal texts prove the obligai i<m i 1 safekeeping whatever one is 
entrusted with and returning it in s l-o.uI tend:! ion In its owner, '.nans ai'C 
indicated in the general meaning of these texts, as the borrower is in fact 
entrusted with what he borrows and he is obliged to return it; he is only 
p ermitled to us e i t iv i 1 1 -. i n 1 1 -. e 1 i i n ; i s ( if u sual usage. Thus, it i s i mp erm issible for 
a borrower in overuse [lie borrowed obia I In a u.iy i liai. may damage it, nor is 
he permitted to use it unsuitably or improperly, foi he is not given permission 
to use it that way. Allah, Exalted be He, says: 

"Is the reward for good (anything] but goad?" 

(Quran: Ar-Rahman: 60) 

If the borrower uses the I oar 
it has been lent and thus it is ds 
Prophet (PBUH) said: 

"The hand (referring to man) has to give back what it had taken 

i J i , . ,' .. . I ■> I 

(Related by the Five Compilers of Hadith, and Al-Hakim regarded 

it as a sahJk (authentic) hjidith) 
This hadith proves the obli gat ion of returning whatever one has borrowed 
from another, and that one mi"i tii e from tlii dut; •.._■ pt through returning 
the loan to its owner or to someone on his behalf. 

Mm '.TV or. if l:ir burniwi-il objivl is damaged v.hiL- being pmptTJy usi-d, 

the borrower is noi fi ninlly I in bio fur it, as the lender has permitted him for 

such proper utilization, lb us, die borrower is not obliged to make up for any 
damage resulting from such permitted use. 



Kj4 __ III: SHAKECROFl'ING AND RENTING 

Scholars disagree on the obi igat i on of the borrower's liab ility for the damage 
of the loan due to misuse. Some scholars maintain that it is obligatory for the 
borrower to make up for the damaged loan, whether he has used it properly or 
not. They base their opinion on the general meaning of the following haditk 
the Prophet (PBUH): 

"The hand (referring to tnan) has to give Imck wlatt it luui lakoi 
<ji iiii'ri o.i ' "i . ' . ii iiiiujl i ii ' 

This applies, for example, when the borrowed beast dies, the borrowed 
garment is burned, or the borrowed object is stolen. However, some scholars 
are of the opinion that a borrower is not financially liable for the loan so long 
as he has not transgressed in its utilization; he is liable for it only when he 
misuses it. Perhaps this is the most likely opinion, as the borrower gets the 
loan with the permission of its owner, so it is regarded as a trust kept by him. 

The borrower has to safeguard the loan, care for it, and return it to its 
owner as soon as he achieves the purpose of borrowing it. He should by no 
means be negligent in using it or expose it to damage. This is because the loan 
is regarded as a trust kept by the borrower, and its owner is supposed to have 
done good to him; Allah, Exalted be He, says: 

"Is (he reward" for good [anything] butgoodf" 

(Quran:Ar- Rahman: 60) 



Endnotes 

1 See; "Al-Akhbar At- llmiyvak mm 

2 Al-Bukhari (2627) 1 5/296] and Mi 

3 AbGDawod (3562) [3/526], 

■ uL'.wul'"' ]![' -r | i in ,i ,ii[i i ,i, 1W \ j|ah (24(1(1) (3/1 3«] an 
Al -Hakim (2357) [2/60], 
3 AbO DawOd (3535) [3/516] and At-Tirmidhi (1267) [3«64]. 




Usurpation 



1 .1 nhi 1 I ' i i i I | id i i I I i II i J r ] iii^ i h 1 I i ^ i I 

h I ii * tl ul kimi^ Ih ^,11 h I 1 [ i ii 

I HlJilllvMi i-. i , lnhti 1 I l II Ii I ' II i l I i u i V d "ill 

be He, says: 

"Attdda not consume one another's wealth unjustly .." 

(Qur'an: Al-Baqarah: 188) 
Usurpation is considered <;<■„.■ of the grievous ways of eating up money 
unjustly, for the Prophet (PBUH) said: 

\,ui ; -.'i,' 'H.vi.f ,..i |>i , i ■ «fj(! (',>,„■ ,in: n.-'i c' ; i n j.,i '.Vi 
f«j JKajJimjJ." 
He (PBUH) also said: 
''T/i<- i ,i i <>/"(! Muslim ><■ i tli [!c> i hikes:) exi-cnt bv 

his consent.^ 



. ? ^*$!%fflm?».\ 
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r a movable property; the Prophet 



A usurper has to repent to Allah, Almighty and Ever-Majestic be He, 
and return whatever he has extorted to its rightful owners, asking them for 
forgiveness. The Prophet (PBUH) said: 

"Whoever wrongs anyone in a matter that concerns his honor or 

any other matter sttontA rut las foniieema as soon us passible, 
before a time conies w'nen there is neitlier dinar nor dirham (i.e. 
before tiie IXvyof Ucsnrreelimi when tr-eeitli eiiunot emiipen.-ieite fur 

I 1 [I I h 1 ' I 'I -' 1 'f '. 1 I I L I 1 , I 'i /'L [ 

from hint etexordinf, to Ids usurpation, ami if tie tins no good deeds, 
the sins of the oppressed person will he haded on him" 11 

wailable, he should return it in the same 
is damaged, he should return its equivalent. 
Imam Al-Muwaffaq said: 

"Scholars unannni ! i i > l > 'it ! . T 

property if it is still in tie seme rendition nun unchanged."* 
Furthermore, the usurper bjs to pay back the usurped property along with 
the profit he has made th rough it, be it connected with the property or separated. 
This is because the profit is the outcome of what has been taken unjustly, so 1 
belongs to its rightful owner just like the original usurped property. 

If the usurper has built on the usurped land or has planted vegetation 
therein, he has to remove the building or the crop in the case the rightful 
owner demands so. The Prophet (PBUH) said: 

"i'he ujijust root tphnitcd in scienconcs land eei'Jur'it iiispei ea-sion \ 
has no right." 

(Related by At -Tirmidhi and other compilers of Haditk; At-Tirmidhi 
regarded it as n hasan te.i.rA'i hiiditii) 
If so doing will negatKxcy eiteet the k,jid, the usurper has to compensate 
for the damage. He has also to remove th e remai n s of the crop or the structu re 
so that he may deliver the land in good condition to its rightful owner. 



ChiprjrS: Usurpation \(,j 

The usurper has also to pay a compensation for using the land from the 
date of its usurpation until its delivery, as he has unrightfully prevented its 
owner from using it during that period. Moreover, if the usurper withholds the 
usurped property until its value and price are reduced, he has to pay II back 
according to its original price according to the sound opinion in this regard. 

On the other hand, if the usurped object is mixed wilh something else 
that can be distinguished from it - like wheat and barely - the usurper has to 
separate what he has usurped and return it. If he has mixed it with something 
that cannot be distinguished, such as mixing wheat with wheat, he has to pay 
back the usurped object in measure or weight. Yet, if he has mixed the usurped 
object wiih something of inferior or superior quality, or with something 
different but indistinguishable, the mixture is to be sold and each one of 
them is to be given his share of the price. In this case, if the value of usurped 
property is less in the mixture than its value when unmixed, the usurper has 
to compensate the owner for the decrease in its price. 

Among the juristic opinions in this connection is that whoever takes 
the usurped propel ly from the usurper is fiinuidally liable for it in rase it is 
damaged in his possession. 

There are ten examples of people who may take a usurped property from 
the usurper: 

1 . One who may buy the usurped object from the usurper or the like. 

2. One who may rem the usurped object from the usurper. 

3. One who may be granted the usurped object by the usurper gratis. 

4. One who may take possession of the usurped object on behalf of the 
usurper such as a trustee or a deputy. 

5. One who may borrow the usurped object from the usurper. 

6. One who may usurp the iiiii i|'i:-d olik-i fvor.i the first usurper. 

7. One who may have the usurped obj ect at h is disposal, such as a speculator 
on behalf of the usurper. 

S. One who may marry an appropriated bondmaid from her usurper. 

9. One whom the usurper may grant, not sell him, the usurped object as 
a compensation for something. 

10. One who may damage the usurped object while having it on behalf of 



K>8 IlhSHARKCRPI'I'^iASOUi-XTINk; 

In all these cases, if the second party is aware that the object is originally 
usurped, he becomes financial]) liable fm ii I'm obtaining something without 
the permission of its rightful owner. However, if he is unaware of that, the 
original usurper shoulders (In ti-sbihu. 

If the usurped property is something that is usually rented, the usurper is 
to pay compensation estimated according to the period of his possession of 
the usurped property. This is Inv.r .isi- uiilitu-.-, represent assess, so they have to 
be paid for just like real estate. 

All the dealings of a usurper on the usurped object are invalid, as they are 
carried out without the permission of the rightful owner. 

If the usurper does not know the owner of the usurped object and thus 
is unable to return it to him, he should deliver it to the ruler (or the one in 
authority) to put it in its right place or give it in charity on behalf of its owner. 
In so doing, the real owner of the usurped ( .1 -ie . i ". ill ayi i li. reward of charity, 
and the usurper becomes free from the guilt. 

The usurpation of a property is not limited to taking it by force; it rather includes 
si'iz.-i; ii. ih-iMich nmnsi Jisp-.sii-s ,in,i i,-.l:,,-iii[il!v All..)!], Exalted be He, says: 
"Atld do not consume one another's wealth unjustly or send it 
[in bribery) to the niters in order that [they might aid] you [to] 
consume a portion of the wealth of the people in sin, while you 
know lit is unlawful]." (Qur'an: Al-Baqarah: 188) 

Allah also sayss 

"Indeed, (nose who exchange the covenant of AUah and their 
[own} oaths for a small price will have no share in the Hereafter, 
and Allan will not speak to them or look at them on the Day 
of Resurrection, nor will He purify them; and they will have a 
painful punishment? (Q ur'ari : Alu ' Imran: 77) 

In fact, the Divine command is so strong and binding, and the punishment 
of violating it is so severe. 

Moreover, the Prophet (FBUH) said: 

i ' . ■ n'l , I li; I i",, si ili I if t, , n ' rr i ■■ i ji i led 

with it down seven earths (on the Day of Resurrection)" 7 
He (PBUH) also said: 
"If I gave some one's right to another (mistakenly because of the 
tatter's tricky prest , , >Jtt<r) should never 

take it, for I would be really giving him a piece offiref 



f Muslim U'si-J I) [4/402]. 
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5 See: Ml-.VInjjfiipr" mid Mi/i S.mi /If-JwiWr" [5/37-1!. 

6 At-Tirmidhi (1382) [3/662) and Abu Damid (3073) [3/297-298]. 
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8 Al-Bukhari (2680) [5/3541 and Muslim (4448) [6/231], 




Damage and Damages 



Allah has prohibited usurping other people's property and lias imp. J 

! ! ' i ' i taken without right even if by 

null!' ' Inn i i Inii, in li in pi 1 1- - uu this being mi uli i U 
-without its owner's permission, is financial]} liable tu make up tor it. 
Imam Al-Muwaffaq said: 

'There is m> jurist!., ilis.iryrrm-iti in Shis regnrj, I'.-heilicr lb? riant 
tiff is intenlio.ioi or not, and rAunlv.-r ihr. on, causing it is legally 

Similarly, whoever causes the damage of another's wealth is financially 
InH t i li 111 i i i|ii I i i i:<. ,, .-. i i ,[| | i i s (, ,| i, to 

be lost or stolen, 01 when on-.' i ,11 fastens a container causing what is therein 
to be wasted and damaged, one is liable for them. Likewise, if someone ties a 
riding animal in a narrow street causing a passerby to stumble and be harmed 
or injured, he has to pay him for the damage caused. This is exactly like the 
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one who parks a car in the middle of the street and as a result another car or 
a person is hit, whereby damage is caused, the one who has parked the car is 
liable to make up for the damage. This opinion is based on the hadith related 
by Ad-Daraqutni and other compilers of Hadith that slates: 

"If one tks a ridim animal ii\ : fti ,, i ays of the Muslims, 
or in one of their markets, and it treads on someone (or something) 
by one of its front a s liable for it." 1 

The same ruling applies when one leaves clay, a piece of wood or a stone in 
a pathway or digs a hole in it i_ i >jt a no numy to a passerby. In the same 
way, if someone throws watermelon peels or lets water in the street, causing 
a passerby to slip and get injured, he is to make up for it. People who do all 
such actions are financially liable for the resulting damage, as such deeds are 
regarded as transgression. 

Unfortunately, there are many such instances of carelessness everywhere 
nowadays; too many holes are heedlessly dug on the roads and streets, too 
many blocks and obstacles are put therein, and too much damage is caused 
by that heedlessness due to the lack of control and supervision. Some people 
may even occupy streets as if they were their own, dedicating them for their 
own use, causing harm to those passing by without caring for the sins they are 
. i i mitt rig 'i this m i; m h i uoishin ni I- i • ■ ail; hi 1 n 

Among the matters that incur financial liability is when one has a mad 
dog thai assiiiilis hep rsby 01 bites any of them. The owner of the dog 
is liable to make up for the resulting damages or injuries, for having such a 
dog is an act of transgression. On the other hand, if someone digs a well in 

his courtyard for hi < 1 r 1 , •]]■, liable for any damage that 

might be caused 1 11 t; be i li 1 ! 11 m 1 condition that prevents 

harming the pasm 1 I witlimii pi 1 tii n ■ 

Moreover, if someone owns cattle, he is obliged to keep them away 
from damaging other people's crops especially at night; otherwise he is 
financially liable for whatever they damage. The Prophet (PBUH) judged 

"'tilt: owners of property 'i.e. aitth) should keep it during the 
daytime and they are liable far the damages they (the aiffle) came 
daring the nighttime." 
(Related by Imam Ahmad, Abu Diwud, and Ibn MSjah) 2 



The owner of a domestic animal is not liable for it during the daytime, 
except if lie releases il dose to what it usually damages. Imam Al-Baghawi 
(may Allah have mercy on him > said: 

"Scholars maintain that the cm < L ''l are not liable for 

the people's properties they (the cattle) damage during the daytime. 
However, their owners are liable for whatever they damage during 
the night, for it is conventional that the owners of gardens and 
orchards are to protect them properly during the daytime while the 

i 'i i i nn Thus, whoever 

breaks this habit has deviated from the convention. This is in case tin- 
owner of the cattle is absent, but if he is there, he has to pay for what 
his cattle have damaged"' 
In the Qur'an. Allah mentions a story about Prophets Dawiid (David) and 
SuLiyman [Solumon) ;lil(i lln.-irr.ids;ir,er,l cmiceiniiiN .i (.imiku- case of damage. 
Allah, Exalted be He says: 

"And [mention] David and Solomon, when they fudged concerning 
the field - when the sheep of a people overran it [at night}, and We 
were witness to their judgment. And We gave understanding of it 
[U.the case] to Salomon, and to each {of them] We gave judgment 
and knowledge. .." ( Qu r'an: Al- Anbiya: 78-79) 

Shaykhul-Islam Ibis Taymiyah (may Allah have mercy on him) said: 
"According to the Quran, Sulayman (Solomon) was clearly favored 
by understanding the wisdom of liability on equal terms. The sheep 
were grazing at night and damaged a grape orchard. Dawud judged 
that the shepherds should pay the exact value of the damage, and 
then he estimated the sheep and found that their value was equal to 
the compensation for the damage. Therefore, he gave judym. -, : ; , 
all the sheep should be given to the owner of the orchard. However, 
Sulayman judged that the owners of tile sheep were fop We for Un- 
damaged orchard and that they should pay its exact equivalent in 

' 1 ' , I . , I , , , ' 

state. Hedid not also deprive the owners af the orchardof the crops that 
were supposed to be yielded from the time of damage until the time of 
recovery Thus. Sutayinun gm-c the owners of the orchard the sheep so 
as to benefit from them as much its the sheep owners used to benefit 
from the orchard. In other words, they would utilize the shepherds' 
sheep in return for the fruits they missed of their orchard until the 
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I compensation). So, 

Sulayman evaluated the two guarantees and found them equal, and 

i i i \llah favored him with and 

the wisdom He praised him for" ' 

If an animal has been led or ridden by someone, he is liable only for 

whatever it damages with its front organs, such as the forelegs or the mouth. 

Yet, he is not liable for what is 1: bj the animal'; hind parts such as the 

hind legs, for the Prophet (PBLIH) said: 

"There is no compensation foi vhatso i aged (o 

injured) by a beast's leg" 5 
Shaykhul-Islim Ibn Taymiyah (may Allah have mercy on him) said: 
"The injuries or damages causi-d ■ ■ .".i n: i; mis, sheep, and 
the like are not to be compensated (by the owner) if they are off a 
leash. This occurs, for example, when an animal breaks hose from 

the person hadm<; , mill image. In this case, there is 

no financial liability on the owner for the damage provided that the 
animal is not used to bitingand that its owner has notbeen negligent 

. ', M MM ' ' "Vl',1 ,.",'' ' ' , HI. ,1 lil III ,' .,1,,' •' ,' ,','l'lL l'1'l,' 

people's gatherings" 

The same opinion is nuiiiiUiiiicJ :iy some iiihtr scholars, who state that 

ill II I 

wanders about aimlessly without a ka d i- r i . r u ri i.l t-r, 1. 1 n! rs s i I i s a wild beast , 

In addition, if someone is attacked by a human being or an animal, and 

'i i<i i i ill i invill be no compensation on 

ni p |S .n 111 I 'III I h ii 

self-defense which is permissible, so there is no liability for its consequences. 
Moreover, the killing of an a* a>: I icv ::-. ink :- o; d to prevent its harm, so one 
will not be regarded as a killer when one kills it in self-defense. Rather, 
the assaulter itself will be regarded as a self-murderer in this case. Sheikh 
Taqiyyud-DIn said: 

"A person has tv si j .... ' "'/ 1 if it cannot be stopped except 

by kill, i . i " < ■ i h do so according 

it: l i II I H liT/sl/-, ;<y. ,;:ir:ii ii; iiiis »?«(■, W." 
Among the objects for which there is no compensation in case of damage are 



miseuidan ti Ii il i i i Ii I'lii njili 1 in i In- 



kadith related by Imam Ahmad on the authority of Ibn 'Umar who narrated 
that the Prophet (PBUH) ordered him to get a knife and then he (PBUH) went 

tu the markets uf Medina, whciv there were kuuhi'r timluiners of intoxicants 
broughtfrom Ash Sham . Ibn ' Ulnar added that those leather contain.. >, ol n-i lie 
were torn by knives in the presence of the Prophet (PBUH) who commanded 
his Companions to do the same . This httdith proves the commendahlene-^ ul" 

ill i t 1 till 1 

should be carried out under the control and supervision of authorities so as to 
guarantee public interests and prevent any evil or corruption resulting. 

Endnotes 

1 Ad-Daraqutni (3352) 1 3/127] an J Al-Savluqi ( 17(193) |B/597|. 

2 Abu Dawftd(3570) [3/53(J|, Ll-.ii .VaLih (J.vSl) (3/101] and Ahmad (23581) [5/436]. 

3 See the footnote in "Ar-Ratrd Al-Murbi' " [5/419]. 

4 Seethe footnote in "Ar-RawdAl-Murbr " [5/420]. 
i Al-BukhSri (1499) and Muslim (1710). 

6 Sk the footnote in Mr-Bawd Al-Murbi ■ " (S/422), 

7 Sk: "Al-Akhtor Al- llmiyak mm At-lkhtiy&rM Al-Piqhiyynh" [p. 420). 

l ' i l in I I in I Ll n I I i I I 1 r I i ii 

9 Ahmad (6I6S) [2/132-133], 



CHAPTER 



Trusts 



According to the Sltn ri ' ttl, (Islamic Law), entrust merit is deputing someone 
for the voluntary preservation til" something, committing it into his care. 
"Trust" refers to me property the trustee is entrusted uiu< at keepin: < ilioin 
recompense. 

The conditions of the validity ofentruetmen* is the same as that of deputa- 
tion, namely maturity, sanity, and puberty, for entrustment is deputation for 
the purpose of safekeeping. 

It is desirable for one to accept to be entrusted with something if he knows 
11! 1 11 I H kctpiiig trusts. '1 

safekeeping trusts has a great reward; the Prophet (PBUH) said: 
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Among the rulings on entrustment is that if the trust is damaged while 
bci rig i n the care of the trustee who bat not misused it, he will not be financially 
liable for it. This is because a trust is regarded as the trustees own property, 
so he does not make up for it if it is damaged, provided he does not abuse it. 

I ! , 1 < I ' I i I 1 in I " 

- stating that the Prophet (PBUH) said: 

i mt Ltted with i ' < ' <oi Halite for comp t 

sation (if it is damaged)" 
Ad-Mraqulni related the same hadith' with the following wording: 
"There isnocomfn »; db) an honest borrower (if the 

borrowed object is damaged), and there is no compensation to be 
paid by an honest trustee (if the trusted object is damaged).' 
In another narration: 
"There is no coirp ;.n ; ■ , , id br the trustee (if the trusted 
object is damaged)."' 
A trustee keeps a trust voluntarily. So, if people are liable for the trusts 
[hey ] ii il i i u n keep one nnoli i hich will 

negatively affect their dealings and hamper I heir interests. However, he who 
mi ii t i UK it pi t liah! ken r it in casi 

it is damaged, for he is regarded as a damager of another's property. 

Another ruling on entrustment is that the trustee has to secure the trust 
just as he secures his own property, for Allah, Exalted be He, has commanded 
us lo render trust if' 1' tl ir in i llab 

"Indeed, Allah commands you to render trusts to whom they 

are due..." (Qur'Sn: An-Nisa': 58) 

Trusts cannot be rendered safe to their owners without preserving them, 

and when the trustee accepts the trust, he has obligated himself to keep it. so 

he has to fulfill his obligation. 

If the trust is a beasi , the tru ee is to fodder it, but if he does not supply it 
with fodder without the permission of its owner, rousing it harm, the trustee 
becomes liable to make up for it. This is because foddering animals is an 
obligation, in addition to the trustee's obligation to take care of the entrusted 

n | | Ii i i ii in i II" ll I I 111 r in 1'!' Ii toi'd 

and water until it dies. Gtnen I oneshouldpi i hanimalswithfbdder 

nnd ivs;i:r <i r ! io I of Aita.ii l\*.xkfS be M tlioii lives have im-ioiahility. 



Chaptei ■V l'mMs 173 

It is permissible for the trustee to leave the trust with whomever he usually 
entrusts his own property, such as his wife, his slave, his treasurer, or his 
servant. In this cane, if (lie trust i.-, damaged while being in the care of anyone 
of them without the latter being negligent or transgressing, the trustee is 
nor liable In make up for it. Ihis is hijLLU.Lse it is permissible for a trustee 
to keep the trust by himself or by deputing someone trustworthy to keep 
i mi u i i i ill I il i f the trust m ii i the tu to 5 i i din 
Irea | I serves the property of its owner honestly, he (the original trustee) 
becomes free from the obligation of safekeeping it, as the social convention 
goes. However, if the trustee delivers it to a person who is a stranger to him 
and to the owner of the trust, he becomes liable for compensation in case 
Ii i:; damaged. This is because he is not to entrust it with anyone else unless 
there is a compelling excuse. For example, if the trustee is breathing his last, 
nr if he has suddenly in i ravel and fears that the trust might get damaged if 
he takes it with him, and there is no one else but a stranger to entrust il with, 
there is no sin on him in such cases. In addition, he will not be liable for it in 
case it is damaged. 

Generally, if the trustee is worried about the trust, or if he wants to travel, 
he has to i i i 1 put y. If he does tint find any 

of the two, he is to take it with him on his journey if this is the safest way. If 
not, lie ii lo deliver il lo she -m U-r (omV one in niiihcrily) for the kilter is a 
substitute for the owner in his absence, I f the Irusl ee cannot entrust it with the 
ruler (or the tine in authority!: lie is in entrust it with a trustworthy person. 
Trj illustrate, when the Prophet (PBUH) wanted to immigrate to Medina, he 
committed the trusts he had to Umm Ayman (may Allah be pleased with her), 
arid commanded ' All Ibn Abu Talib to return them to their own e rs . S i :n 1 1 a r! y, 
if tiie Irnsiee is eying, he has to render ihe trusts lo their owners, and if lie duen 
not find them, he is to deliver them to the ruler (or the one in authority) or to 
a trustworthy person. 

Abusing a trust obligates the trustee lo compensate for it in case it is 
damaged. For example, one maybe entrusted v. ;!:i a riding animal but rides 
it unnecessarily, entrusted wilh a garment but wears it tor a purpose other 
than preserving it from clothes moth, or entrusted with some money in a coin 
purse but takes the money out of i I or unfastens the purse. In such cases, the 
is damaged, as he transgresses 
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The trustee is supposed to be an honest and trustworthy person, so if he 
says that he has rendered the trust to its owner or to someone on his behalf, 
he is to he believed. Moreover, if the trustee claims Ihal [he trust is damaged 
Kitlioul misusing ii and ht sv.-esrs an oath, he is to be believed. "1'hL-i is because 
a trustee is supposed to be a trustworthy ivisim, hI:om- attribute is derived 
from "trust" Allah, Exalted be He, says: 

"Indeed, Allah command* you to render trusts to whom they 
are due..." (Qur'an: An-Nisa : 58) 

The original ruling is that a trustee is trustworthy and innocent until 
proven to be lying. On the other hand, if the trustee claims that the trust is 
d;.e -raged di i In .111 accident life fire, his claim is not :ci be accepted until he 
brings evidence that such an accident has happened. 

Finally, if the owner of the trust asks the trustee to render it to him but the 
mi l I I i! itn i i . .in i i ■< ], n'ajtd lie is li.ibie lif compensate for 

it, because he has committed smi.. Imne: prohibited namely wiiliiiolJmg the 
t-aici htm: ilr invner. Anil, Allah knows best. 



I Muslim (2hOT|. 
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Reclamation of Wastelands 



Faqihs ' (may Allah have mere y n ilicm) fi wasteland as a land 

which is not reserved for utilities v possessed by a legally protected owner. 
This definition excludes two kinds of lands: 

1- Private land; a land ou i rib lie" II protect i M jsliin ordisheliever, 

whether he bought it, took it as a gift, or the like. 

2- Public land: a land rveel - >eci I ri the benefit of private 

properties, such as roads, yards, and watercourses, or reserved for 

the utility of the j i ha i i tee dumps, areas 

reserved for performing Ihr prayers of I he Twsi Feasts ( 'Fife), places 

of firewood, and pa II si ind il id cannot be legally 

possessed by means of reclamation. 

If the land which is i i possessed h\ my legally protected owner is 

I li - toll 11 I 

by la 1 tpl i lun) in which the Prophet (PBUH) said: 



IV KK I AM'.. I I; v\ i !| : WAS! Kl ANI K AND... 

"If anyone brings a tmncn laud inin . ulih;tiion, then it belong 



aning; some of them are 
ic Boo* oftiadithl 
All Jafljns agree that the wastelands can he possessed by those who 

reclaim [hem, except the icaslelan.k nf A I Haram (the Sand oar; ;>i' Mecca.) 
and the area of ' Arafah (Mount), so as not to narrow the places specified for 
the pilgrims to perform the rituals of Ha;; or occupy a place specified for all 
people. However, fa^jiii, differ in ijekniiiriine, the conditions required to make 
valid the reclamation of a barren or ownerless land. 

A Wasteland can be Legally Possessed in Some Ways 



If anyone surrounds a land (i.e. a wasteland) with a wall, then it 
belongs to him."* 



'I here is another hiiii.'.'ji narrate,] on llieai.ifiioriti- tif Saimtrah carrying 
the same meaning, stating that when a person surrounds a barren or 
mviicrless lam! wiili a wall, it becomes his, nnnided thai such 3 wili ss 
strong and impregnable enough. However, if a person just puts stones 
or earth around a wasteland, i >>■ m i rn njnds it with a low fence or a small 
wall that does not prevent intruders, or digs a trench around it, the 
land still does not belong to him, yet he is more entitled to reclaim it. 
Moreover, it is impermissible for one to sell a wasteland unless one has 
fully reclaimed it. 
Second: If a person digs a well in a wasteland until he reaches water, 
then it belongs to him as he has reclaimed it. However, if one digs a 
well witliuul setting ,inv iv. tier, Ihe wasteland does nut belong to him, 
though he is still more entitled to reclaim and own it since he has 
started its reclamation. 



.re useful to the land 

than surrounding it with a wall. 

Fourth: If there is water that overflows into a wasteland and causes it 

to be infertile, one who prevents or drains such w;m:i is considered 

to he reclaiming the wasteland, and thus it becomes his. This is 

because this kind of reclamation is more useful to the land than 

surrounding it with a wall - which makes one owns it according to 

the aforementioned hfldtth. 

Some scholars maintain that there is no general rule to determine the cases 

in which a wasteland is deemed reclaimed, and that a Muslim must adhere to 

the common convention in this regard. What people conventionally consider 

to be reclamation of a wasteland entitles one who does it to possess the land. 

This is the opinion maintained by a group ml'lhc JJaubali scholars and others. 

The Shad' ah (Islamic Law) states as a general rule that a wasteland is owned 

by whoever reclaims it, without elaboration. So, ,1 Muslim musl k.Ti.t In :lir 

common convention to find out what is deemed reclamation and what is not. 

The Imam of Muslims (the ruler or the one in authority) is permitted to 

grant the wasteland to whoovei reclaims it. for the- Prophet (PBU1 1) granted 

the Valley of Al-'Aqiq (in Medina) to Bilal Ibnul-Harith' and a land in 

Hadramawt to Wail Ibn Hujr*. The Prophet (PBUH) also granted fiefs to 

'Umar Ibnul-KhaBab, " Uthman Ibn ' Affan,' and a group of Companions 

(may Allah be pleased with them all). Still, the one who is granted a wasteland 

as a fief does not own it until he reclaims it so as to become worthier than 

others to possess it. Thus, if the one granted the wasteland reclaims it, then 

it belongs to him. Yet, if he cannot, the imam is permitted to re- take the 

wasteland and grant it to someone else able to reclaim il . for "Umar Ibnul- 

Khattab (may Allah be pleased with him) took back the fiefs from those who 

could not reclaim 1 ti l.il n >n i ' i 1 nor game muni 

firewood or the like before others do, one becomes more entitled to possess 

it, provided that he gets it first. 

If a natural watercourse, such as that of a river or a valley, passes through 
people's lands, it is permissible for those by whose lands the water passes first 
to irrigate their lands withholding water from others until it gathers and its 
height becomes equal to t hat of one's an kles. Then, theyshouldallowittoflow 
to those next to them, and so on and so forth. The Prophet (PBUH) said to 
Zubayr on a similar occasion: 
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"0 Zubayr! Irrigate (your land) and then withhold the water until 
if readies the mills between tin: pits round the frees."'" 
(Related by Al-Bukhari and Muslim) 
' Abdur-Razzaq related that Ma' mar reported that Az-Zuhrt said: 
"When ul con di i then withhold the 

water until it reaches the wails between the pits round the trees! we 
found out that the height (meant in the hadtth) equals that of one's 
i . 
Thus, they measured the amount of water described in the hadith and 
found out that it was as high as the ankles; then they made this amount a 
measurement to determine the target amount of water after which everyone 
should allow water to flow to his neighbors to irrigate from it successively. 
'Ami Ibn Shu'ayb narrated that the Prophet {PBUH) said about the torrents 
of Mahzilr (a well-known valley in Medina): 

"It (water) should be withheld until its height becomes equal to that 
of line's mikles, 'hen let the water descend from the higher land next 
to which water [lasses first to the lower (land)" 
(Related by Abu Dawud and other compilers of Hadith) 
If the water is owned by some landowners, it should be divided among 
- i mi nrding t heir j pertk-s and each owner is permitted to do 

whatever he likes to his water share. 

The Imam of Muslims (the ruler or the one in authority) has the right 
to protect the pasture reserved for grazing the cattle belonging to the 
Muslims' Public Treasury, such as the horses ofjih&d (fighting in the Cause 
of Allah) and the camels of charity, as long as this does not narrow the 
public areas, ibn ' Ulnar (may Allah be pleased with him) narrated that 
the Prophet (PBUH) specified a place called An-Naqf as a protected area 
for (grazing) the hor in long as he does not narrow 

the Muslims' public places and it is needed, it is permissible for the Imam 
to protect the grass griiwn in is wasteland for the grazing of the camels of 
charity, th es of Muslim figl ll ! i it I'inf 

and wandering cattle. 
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Job Wages {]a 'alah) 

1 ! 1111 1 

to someone for some help or work he does . In other words, they refer to the fixed 
amount of money given by someone to another tor the latter's performance of 
a certain task, such as erecting a wall. 

The permissibility of job wages is demonstrated in the Qur'an; Allah, 
Eialted be He, states in the Quran that Yusuf (Joseph) said: 

"...and for he who produces it is frht reivard of] a camel's load, 

and I am responsible for it." (Quran: Yusuf: 72) 

The meaning is that whoever reports about the thief who ha. 1 . stolen ;ru: 

measure of the king will get a camel's load as a job wage. Thus, the aforesaid 

1 li • H i ii 1 M ii i 11 I i ii In i 1 

stated in the Sunnak (Prophetic Tradition) through the hfidSsh about the stung 

[ i 1 i 1 ,i in 1 _ L i_ iii i 

hooks tifHudhli Abu Sj id Al k lnu in [may Allah be pleased with him) narrated: 
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"Some of the Prophet's Companions went on a journey until they 
reached some of the Arab tribes (at night). They asked the latter to 
treat them as tin"' w .1 icjtued. The chief of that tribe 

was then bitten by a snake (or stung by a scorpion) and they (his 
people) tried their best to cure him but in vain. They went to the 
group of the Companions and asked whether they had a treatment 
or not. One of them replied, 'Yes, by Allah! I can recite a religious 
incantation for cure (ruqyah), but as you have refused to accept 

US ,'■-*' ft ; 1'nfs / V'ill !■•• , 'il'' !he J.f i«" , ,\tC>lil,lp! l'fil 

unless you fix for us some wages for it.' They agreed to pay them a 
flock of sheep, so he (that Companion) went with them and kept 
blowing and reciting the Sura of Al-Fatihah (the Opening Chapter 
1 < ' < 1 1 , I. 'i tight as if he was 

released from a chain (i.e. showing no siji'is I ' - ' , 1 1 

t'' ' ','',1 'n 1 I In 1 .,' I . „ " !i ' ' l/li , 

that, they (the Companions) came to the Prophet (PBUH) and 
narrated the whole story to him, upon which he (PBUH) said, 'You 
have done the right thing. Divide it (the wage) among yourselves 
and assign a share for me as well.' " 2 

If tfie person performs t he work for w h i ch a ce rta i n wage is sped fied, then 
he deserves it, for the agreement is validated by the performance of the specified 
task. IF a group of workers performs the task, the wage is to be equally divided 
among them, for they participate in performing the same job for which the 
specified wage is paid. Whoever works when no wage is stipulated does not 
deserve anything, as it is considered a task performed without the permission 
of the employer, and thus the worker does not deserve any wage or reward. 
However, if the wage is stipulated after he has started the work, the worker 
deserves only the appropriate amount of the W3ge according to the work done 
after the stipulation of the wage. 

Giving wages to a worker is a permissible agreement. Therefore, both 
parties, the worker and the employer, are entitled to cancel it. If the worker 
cancels the agreement, he deserves no wage or reward, for he thus drops his 
own right. However, if the employer cancels the agreement after the worker 
starts, the worker deserves an appropriate portion of the wage according to 
what he has already performed, for which compensation is due. Giving wages 
(ia'tiiah) is different nun; hiring people's, services (ijiirali) in some aspects, 
among them are the following: 
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• In job wages, it is not a prerequisite for ihe validity of the agreement 

to specify accurately the task for the worker to perform in return for 
the wage. Yet, specifying the service is a tomtit ion tor the validity of 
hiring (ijarah). 

• It is not a condition for the validity of wages to specify a certain period 

for the task to be done in return for the wage, unlike hiring whose 
validity stipulates that the period of work must be specified. 
. It is permissible in job wages to stipulate both the task and the period 
during which this task is to be performed. For example, one can say, 
"Whoever sews this garment for me in one day deserves such and such 
as wages". In such a case, if the worker sews the garment in one day, he 
deserves the specified wage; otherwise, he deserves nothing. However, 
in hiring, it is impermissible for the employer to stipulate both the 
service and the time during which it is to be done (i.e. the worker 
receives his wages once he performs his work). 

• In case of j ob wages, one is not obliged to perform the task, but in hiring, 

the hired person is obliged to perform the service. 

• It is not a condition for the validity of giving job wages to specify a 

certain person to perform the sail I to in lining, specifying 

the worker is a condition for its validity. 
. Giving wages is a permissible agreement which each of the two panics 

can cancel without the permission of the other. Yet, hiring a person's 

service is a binding agreement that neither of the parties can cancel 

unless the other agrees. 
Ffl^ite m ai nlaii i that w hoe ver performs a task for another without stipul ating 
a wage or taking the employer's permission d( n i ithing as wages. This 

is because he thus perform-, I i ithoi tipulating compensation, so he 

pes ves i ihii ',11 in nsati n u ' r cannot 1 in 1 1 n- employer to do 
something the latter is not obliged to do. However, there are two exception.? 

First: If a worker, such as a broker, a porter or the like, has prepared 
himself to do a certain service for a certain reward or wage, when 
he performs the job, provided he has already taken the employer's 
permission, he deserves the specified wage, as it is a conventional 
practice. Yet, he who has not already prepared himself to do the said 
service deserves nothing as a reward or wage, even if he has been 
permitted to do it, unless there has been a pervious condition. 
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Second: If someone rescues another's property from damage or 
destructions the former deserves an appropriate wage for this service 
even if the owner has not given him permission to do it. This may 
happen in cases such as rescuing one's property from sinking in the 
sea, saving it from fire, or protecting it from imminent danger. Such 
a rescuer deserves an appropriate wage, as he is concerned about 
others' properties and keen on saving them from damage. Therefore, 
giving him a wage here urges him, as well as others, to maintain such 
a good deed, namely rescuing others' properties from damage and 

Shaykhui-Isl*m Ibn Taymiyah f may Allah have mercy on him) said: 
'Whoever rescues another's property from destruction and returns 
it safe (to the owner) deserves an appropriate wage, even if there is 
no previous stipulation, according to the preponderant of the two 

opinions in this regard. os i«rU ,u the opinion maintained by imam 



"If a person does something in favor of someone's property without the 
owner's permission to endear himself to the owner of the property, or if 
hedoesittoprotr.Lt , hop i ' , 

or loss, it is permissible fur him, ih a ter.i ad (o\ a compensatory 
wage for his service: this is the opinion maintained also by [mam 
Afamad on many occasions." 




Finding Lost Objects (Luqatah) 



Luqatah refers to any In,' p m -< i< . ■ In li iir imm ils found by someone. 
Islam, the True Religion, enjoins the protection, safekeeping, and taking care 
of one's fellow Muslims' properties, even in case of I osl- and- found properties. . 
A last properly is surely one of the following three kinds: 
1- An insignificant object: A lost propert) can he an iriicle that people 
do not usually care about, such as a whip, a loaf of bread, a fruit, a stick and the 
1 ike. If someone fi nds such a lost ohj ect , i t i s ptrm issi ble for him to take it and 
make use of it at imct wiiluiui advi'iii-aii;-', having found it. To illustrate, Jabir 
(may Allah be pleased with him) narrated: 

"lit*- ■U'.'.'m-ij!.;,'; ,'j'AHii)! (!'!'{ 'I !l£,r.-f :■:■■ jKiinii-ior, iima-ining 
sticks, ropes, whips, or suchlike things, which a man of us may 
(accidentally) find, that one may benefit from ihcm." 
(Related by Abu Dawiid) 



'3±___ 
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2- Animals safe from small predators: The second kind of lost 
properties is animals that can defend themselves against small wild beasts by 
means of their big size such as camels, horses, cows, or mules, or by means of 

flying such as birds, or by means of running fast such as antelopes, or by using 
ici mine teetl *u i; i l i Ii i i hibitcd ti."] pic Lip i cb i i i i 1 

lost animals and take them on the pretext that they are lost properties; such 
11 r i 1 I i , i found 1 il ! i i i -i i (i in, 

found them. When the man who found a lost camel asked the Prophet (PBUH) 

what to do, he (PBUH) replied: 

! I 1,1 1 ! 1 r [ | i i 

until its ownerfmds it." 2 
(Related by Al-Bukhart and Muslim) 
Moreover, 'Umar ibnul Kluiiliih (niny Aiiali be pleased with him) said: 
"Whtxvei takes a Ins; anint,ii (tltnt !w finds) fs considered lo haw 
gone astray." 
According to the afor mi nti I ■ > ! i&dith, the Prophet (PBUH) enjoins 
i i i i„ k ive such a lost animal alone lo reach water, and eat (the leaves) 

of trees until its owner finds it. The sari i ml >m ubiccts and tools 

such as large pots, wooden articles, iron articles, and all such large things that 
can hardly be lost or moved from their places. Picking up such [arty objects 

and taking them as 1 ropei t isprohil I ii is even more entitled to be 

prohibited than the aforesaid kind of lost animals. 

3- Money, belongings, and animals menaced by small predators: 
The third kind of lost articles is properties such as money, belongings, and 
animals that cannot defend themselves against small wild beasts, such as sheep, 
weaned camels, and calves. It is permissible for the person who is confident of 
his i <i l n 1 l ' mi L > n ' ii u keep such I ■ > (iJ'JokI urlid..'.., n I 
fall under three categories: 

A) Lawfully edible animals (such as weaned camels, ewes, and 
hens): If a person finds such a lost animal, he is permitted to use it in 
one of the following three ways that benefits its original owner most: 
1- He can eat it unci thus oivon iris price to its owner. 



2- He can sell it and keep its price to give 
appears and the finder is certain that he i 
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J- He can keep it, without possessing it, provide it with food and the 
like at his own expense, and then get back what he has spent from 
its owner when he appears to reclaim it. When the Prophet (PBUH) 
was asked about the ruling on finding a lost and ownerless ewe, he 
(PBUH) replied: 

"Take it, for it is either for you, for your brother (i.e. for another fellow 
who may find it), or for the wolf!' 
(Related by Al-Bukh&rl and Muslim) 

This hadith means that the lost, ownerless ewe was weak and liable 
to perish. So, it would be better to be taken by the man who found it, 
for if he would not take it someone else would do; otherwise the wolf 
would eat it. Commenting on this hadith, Ibnui-Qayyim said: 
"This hadith implies the pernio bil < p and taking a lost 

sheep, and that if the owner of a last ewe does not come to claim it, it 
will belong to the one who has found it. Thus, he can eat it and owe 
its price to its owner, or sell it and keep its price to give to its owner 
when he appears, or keep it am! , \ ' ■ n , xpense Scholars 
unanimously ngiLi o take it back if he 

comes before it is eaten by the one who has found it." 

B) Perishables: When the found object is liable to become rotten, such 
as watermelon and fruit, one who finds it should do what best benefits 
the owner; the finder can eat it and pay its price to the owner, or sell it 
and keep its price to give to the owner when he meets him. 

C) All kinds of properties excluding A and B (such as money and 
utensils): If one finds such a lost article, one must keep it with him as a 
trust and advertise having found it. However, no one is permitted to pick up 
any lost article and keep it unless he is confident of his own trustworthi ness, 
and able to define its description when necessary. To illustrate, Zayd Ibn 
Khilid Ai-Juhani (may Allah be pleased with him) narrated: 

"A man asked the Prophet (PBUH) about the ruling on finding lost 
gold or silver (i.e. money) and he (PBUH) replied, 'Remember the 
description of its container (i.e. the purse or the like) and the string it is 
tied with, and make public announcement about it for one year. Then, 
if no one identifies it, you cin utilize it but you have to keep it as a 
trust, and if its owner shows up (to reclaim it i any I rwt 
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give it to him Then,tht her ling on finding a 

lost sheep, he (PBUH) replied, 'Take it, Jar it is cither for you, for your 

brother (i.e. for ci ','iiit' lWiu >n>j ind i ir for the wolf' Afiet 

that, he (PBVfi) was asked about the ruling an finding a lost camel, 
and he replied, 'It is none of your concern. It has its feet and its water 
container (reservoir); it can go on drinking water and eating (leaves 

of) trees imti, 

(Related by Al-Bukhari and Muslim) 

By saying, "... makt pi hit a moi icem, M I <■ I it) for one year...", 
the Prophet (PBUH) wants the person who picks up such a lost 
property (gold or silver; money) to announce the description of the 
lost article wherever people assemble such as marketplaces, in front 
of mosques, and in meetings and gatherings, for one year. During the 
first week, such a person is required to make public announcement 
about the lost artic le i o it i more likely that its owner will 

be searching for it to claim it during the first week. After this week is 
over, the finder is to follow the common convention in his making 
a public announcement about it. The aforesaid hadtth indicates the 
obligation of making a public announcement about finding a lost 
article. The Prophet's words, "Remember the description of its container 
(i.e. the purse or the like) and the string it is tied with," indicate that it 
is obligatory upon the finder to know the description of the found 
object. Thus, when its owner comes and describes it correctly, it must 
be given back to him. However, if a person gives a false description of 
a lost article, it is impermissible to give it to him. When the Prophet 
(PBUH) said, "...Then, if no one identifies it, you can utilize it," this 
implies that after one year, the lost article belongs to the finder, after 
making the necessary public announcement about having found it. 
However, the finder should not make use of it unless he knows its 
tying material amount, kind, 
and such distinct n ipl i I it n >mes after one year 

and describes it correctly, it must be given back to him as the Prophet 
(PBUH) said, " tin i ovii ows up (to reclaim it) at any time 

" s 'u, ,j | L , I , ,,„" in the light of the above, the rulings on 
finding lost objects can be summarized as follows: 
First: If a person finds a lost object, he is not permitted to pick it 
up and keep it unless he is confident of his own trustworthiness, and 
able to announce having found it publicly so as to find its owner. 
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Accordingly, if one does not trust oneself to take the proper measures 
foi the found object, it is impermissible for one to pick up and keep it; 
if one does, one is legally considered a usurper for subjecting others' 
properties to loss. 

Second: Before taking a lost article, its finder must know its container, 
tying material, amount, kind, and such descriptions as enjoined by 
the Prophet (PBUH) in the aforementioned hadith, and the Prophet's 
commands indicate obligation. The word "container" includes any 
envelope, purse, bag, piece of cloth, or the like, in which the found 
object is wrapped and tied. 

Third; It is obligatory upon the person who picks up a lost article 
to make public announcement about it for one year. During the 
first week, such a person is required to make public announcements 
about it everyday, and then he is to follow the common convention 
in his making public announcement about it. He can say in his 
public announcements something like, "lias anyone lost anything?" 
or anything of the kind. Such an announcement should be made in 
places where people assemble, such as marketplaces and in front 
of mosques after performing congregational prayers. However, it is 
prohibited to make such ait announcement (of finding a lost object) 
inside the mosque, for mosques are not built for that. The Prophet 
(PBUH) said- 

"If anyone hears a man in the masque asking about something he has 
lost, he should say : hi:n, "V, 1 diah 'j.'i l' (ore it to you,' for the 
mosques are not built for that." 1 

Fourth: If the claimant of a lost article describes it correctly, it 
is obligatory upon the finder to give it to him without asking for 
any more proof or an oath as enjoined by the Prophet (PBUH). 
Moreover.aclaimani > i ctt "'Nonoialostarticlesubstitutes 
any further proof or oath. Rather, his correct description is more 
reliable and credible than a proof or an oath. Also, the finder of a 
lost article must give back to its owner any direct or indirect profits 
he obtained through the article. However, if the claimant cannot 
give the right description of the article, it must not be given to him 
as it is considered a trust in the custody of the finder. Therefore, it 
is impermissible for the finder to give the article to someone who 



IV HI < I ■■■AIM IO N HI 'ffASrr.l.ANDSANI).,. 

Fifth: if the owner of the lost a rticle does not come to claim it during 
theone year of the public announcement made by the finder, it becomes 
the latter's. However, before using the article in any way, the finder 
must know its description well, so that whenever its owner shows up 
and identifies it the finder can give it back to him or compensate him 
for it if it is not there. This is because the ownership of a finder of a lost 
article is a temporary one which becomes void once the real owner 
appears and claims it. 

Sixth: Scholars differ regarding the ruling on picking up a lost object 
within Al-Haram (the Sanctuary of Mecca). They differ regarding 
whether the lost object found there belongs to the finder after making 

belong to him at all. Some scholars are of the opinion that the lost 
object found within Al-Haram takes the same ruling on other lost 

objects found elsewhere due to the generalization of the hadlths in 
this regard. However, other scholars maintain that it is impermissible 

i ! ii i nil U i mi I llu i mi ill i II i I I ll 

public announcement about it forever, as the Prophet (PBUH) said 

about Al-Haram: 

"...it is not allowed to pick up llsfilii'ii tlwigt [i.e. /lie lost objects found 

there) except by a person who will look for its owner (by announcing 

having found it publicly)?' 

This is also the opinion maintained by Shaykhul-IslJm Ibn Taiymiyah 

(may Allah have mercy on him) who said: 

"The lost artitle witl H nil by the one who picks 

This opinion is implied in the aforementioned hfldith that prohibits 
picking up a lost article found within Al-Haram. 
Seventh : if someone leaves an an imal i n a desert due to its inability to 
walk or his inability to keep it. it will belong to the one who finds and 
lakes it. The Prophet (PBUH) said: 



This is because the owner of such an animal released it out of lack of 
interest in it, so it has the same rulings on things whose owners get rid 
of due to lack of interest. 



When someone loses his pair of shoes, or any of his belongings, and 
finds a different one instead in the same place, it is considered a lost 
article that does not belong to him. Being found in the same place or 
similar to his lost item does not make it his. Rather, he is obliged to 
advertise having found it for one year, and then he is permitted to take 
only what is worth his lost one and then give the rest in charity on 
behalf of its owner. 

Eighth: if a child or a foolish person takes a lost article, his guardian 
must take it and make a public announcement about having it. This 
is because a child or a foolish person is not legally qualified to keep 
trusts. If the guardian leaves the lost article to the child or the foolish 
person, and it is damaged, he becomes financially liable for it, as 
he is the one to be blamed for its damage. If the guardian makes a 
public announcement about the lost article {for one year) and no one 
identifies it, then it belongs to the child or the foolish person in his 
custody (as is the case of any grown up or sane person). 
Ninth : if a person picks up a lost article from a place and then he places 
it again m tJie same place, he becomes legally liable for it, as it becomes a 
trust in his custody that must be kept like other trusts, whereas leaving 
it may cause it to be lost. In fact, the Islamic legal rulings concerning lost 
and found properties show how Islam takes great interest in Muslims' 
properties and how it is keen on protecting and safeguarding them. 
This, in general, indicates that Islam urges Muslims to cooperate in 
righteousness and good. We pray to Allah, Glorified and Exalted be He, 
to make us firm in Islam ami lei us die sis Muslims. 
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CHAPTER 



Foundlings 



The rulings on lost babies and those on lost objects are highly related. 
rhis indicates the comprehensiveness of Islamic rulings in meeting all the 
worldly requirements as Islam always pioneers every vital and useful field The 
services rendered through the Islamic teachings surpass the contemporary 
services of nurseries, orphanages, and such places that provide for orphans 
and disabled children who do not have supporters. Among the unprecedented 
noble teachings of Islam is its care and interest in foundlings. 

A foundling is a baby deserted or abandoned by his parents or who is lost 
from them, and whose parentage is unknown in both cases. If a Muslim finds a 
foundling, he/she has to take him, support and provide lodging for him, as it is 
a collective duty upon the Muslim commun iry; if done by some Mush ms there 
will be no sin upon the rest. Yet. it will be a sin upon the Muslim community 
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The generality of the verse indicates the obligation upon Muslims to take 
lost babies arid look after them, as it is considered cooperation in righteousness 
and piety. To pick up a foundling is a means of saving h r 1 > liligalor; 

as feeding someone starving or rescuing someone drowning. 

A lost child is considered a free human being in all cases, as freedom is 
the main ruling and slavery is the exception. So, when there is no proof of 
slavery, the child is considered a free one. On the other hand, whatever money 
found with the foundling or near him is regarded as his, as it is found in his 
>s ; ion. The finder of the foundling is to use such money in spending on 
him according to what is acceptable, as he becomes his guardian. However, 
if the foundling has nothing with him to be i.sed for spending on him, the 
guardian is permitted to get financial aid from the Muslims' Public Treasury 
fo r that pu rpose . ' Umar Ibnul - Khattab ( may All ah be pleased with h i m ), when 
he was a ruler, said to the finder of a foundling: 

"Co He (the fun i i »m Ills guardian, 

and we are liable for his expenditures'" 

By saying so, Umar meant that the finder would take money from the 
Public Treasury of Muslims to spend on the foundling he picked up. According 
to another narration, Umar vid to the 

b istfeeding ■ thi luslim Public Treasury would be responsible for 
the breastfeeding of the foundling baby. Thus, it is nor obligatory upon the 
finder of a lost baby to afford his/her breastfeeding or any other expenditure, 
but it is an obligation upon the Muslims' Public Treasury instead. Yet, if the 
Public "I of JViusiii i ifford his/her expenditure, ii become 

obligatory upon those Muslims who know about this baby to afford his/her 
expenditure, for Allah says: 

"...and cooperate in righteousness and piety..!' 

(Qur'an: Al-Ma'idah: 2) 

In addition, leaving a foundling may lead to his death, but taking him and 
spending on him kin ! lily lil ii sbuwn to guests. As regards 

a foundling's religion, if he is found in an Islamic state or in a non- Islamic 
state where a loi of Muslims live, lie is considered a Muslim, for the Prophet 
(PBUHJ said; 

, Vim- Religion of Islam)"'' 
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Yet, if the lost child is found ill a n on -Islamic country where none or few 
Muslims live, he is considered a disbeliever like the people of his country. 
In this case, his finder becomes his guardian if he is a trustworthy person. 
When 'Umar (may Allah be pleased with him) knew that Abu lamilah was a 
righteous man , h e app roved u f h i m li s a guardian of the foundling and said to 
him, "You have become liis guardian.-' Since Abu lamilah was the first one to 
take this lost child, he became more entitled to be his guardian. Concerning 
any money found with the lost baby, the finder must spend it on this baby 
according to what is acceptable, as he has become his guardian. A guardian of 
a Muslim foundling cannot be defiantly disobedient to Alia bora disbeliever, 
for it is prohibited to make a defiantly disobedient or a disbeliever guardian 
of any Muslim lest he should persecute him or make him stray from Islam. 
Likewise, a Bedouin, who moves from place to place, cannot be approved 
of as a guardian of a lost baby, as he may exhaust him/her. In this case, the 
baby is to be taken from the Bedouin and be given to one of the residents. 
This is because staying in an urban area is better for the foundling for both 
his religious and worldly matters. Besides, it gives him/her a better chance of 
finding his/her lost family. 

When the foundling grows up, and then dies or is killed, his inheritance 
or his blood mone; [diyifi I II Ion; h the 1 iblii Ti - -.tr,' of Muslims, as 
long as he has no children to inherit from him. Yet, if he has a wife, she gets one 
fourth of the inheritance. If an heirless foundling is premeditatedly killed, the 
Imam of Muslims ((lie ruler or the tine in imlhorily) is legally considered his 
guardian. This idwuiuse an heirlessfoundliiirjs inherited by all Muslims, whose 
representative is the Imam. Accordingly, when a foundling is premeditatedly 
killed, the Imam has the right to choose either retaliation or blood money that 
will be kept in the Public Treasury, as the Imam of Muslims is deemed a legal 
guardian of any Muslim w h o has no guardian . On the ot her h an d, i f a found] i ng 
is intentionally assaulted and injured, he must be left until he reaches the age 
of puberty to decide whether to retaliate or pardon the criminal (who assaulted 
him). If a man or a woman claims the lost child to be his or hers, the child 
must be returned to him or her, as long as there are no other claimants. This is 
because it is for the foundling's own good to know hi.s f> i rage and rejoin h 
family, and there will be no harm to others in that. However, if different persons 
claim the lost child to be theirs, he is to be given to whoever produces the proof 
of his i rue claim . If no one has a pniiif, or it they produce contradictory proofs, 
the decision must be taken by the gene j lo t n-. l , hi nK i ,, i ' . 

' Umar Ibnul-KhaUab " resorted to people who j udge ar " 
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through resemblance of children and claiman is, and that was hi the presence of 
some of the Prophet's Companions {may AJlah be pleased with them). Those 
people were like genealogists nowadays, and the testimony of one of them is 

iffkientinsu s, as It h le, just pi'Ron, and expm i 
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CHAPTER 



Endowment (Waqf) 



In Shari 'ah (Islamic Law), endowmenl nqj r i , the retention of any 

property that can be benefited h iin.b) sui -■ ndingd v r \\ if it and dedicating 
its revenues to public use as an act of charity. Houses, shops, gardens, and 
'ii 111 ui '.i e mi pi .1 i. ii- nun hi b nefits ( ucli • 

fruits, rcnis, and lodging) am b gi> i in disrit} ndowrneiit is desirable in 

iliEi t nan near to All 

it heautht i'rupheii ii i 11 t is statei 

in the Two Mife that 'Umar (may Allah be pleased with him) said to t he- 
Prophet (PBUH): 

i ' ' Khayba which I prize 

ill hat do ; ( The Prophet said, 

"If you like, yon can give the land as endowment tmd give Us ffuHf 
in charily;" Tl , • I i >vc it eh v (as an en J .m i . 



F WASTELANDS AND... 



on tlic condition) that the land and ircos will neither be suit! nor 
i, i i" .1 i em i . i (/ ' loin '.it lot II f 'Li v 

iski i ' i i foi t lit si r ' i cttfASU 

for travelers and for guests . 

is SaMh (Authentic Book of Uadith) that the 

"When a human being dies, It is deeds come to an end except for 
• d i '.«> l i tnv. i it iasti ') mgoi j, i i. - 

ii ' , ^i or a pious son who prays 

for him." 2 
Jabir (may Allah be pleased with him) said: 

"All the rich of the Prophet s Componions gave endowments" 
Al-Qurtubi (may Allah have mercy on him) said: 
"There is no disagreement among the faqiln mi the permissibility 
of endowing barrages and mosques Yet, they differ about other 
properties" 
The donor of an endowment must be legally qualified to manage his own 
property. This means that s/he muse he a free, adult, and sane person. Thus, 
a tliilcf, a foolish or weak-minded person, or a slave is no! legally uualifietl lo 
grant an endowment. 

An Endowment is Established through 
Either of the Following TVo Ways 

1 .Verbal indication of endowment, such as saying, "I endow this 
place," or saying, "I endow this place to be used as a mosque," 

2. Actions that indicateendowment according to common convention, 
such as turning ones house into a mosque and giving permission for 
people to perform prayer therein, or turning one s landintoacemeteiy 
and permitting people to bury dead persons therein. 
A Verbal Statement of an Endowment Is of TVo Kinds 

1 , Direct statement: s uch as saying, "I endowed such and such property," 
or saying, "I grant such and such property as an endowment in the 
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Cause of Allah", and ilic like. 'I fiese aic direr r siatements that have 
only the meaning of granting endowments. When a donor just utters 
SLidi words, his endoivnicrit becomes cahd (il' ii. meets the necessary 
conditions) , and he does not need to say any other formu las to confirm 

tin id 

2. Metonymy: here it means saying metonymic words that can have 
meanings other than endowment, such as saying, "I give such and 
such property in charity," "I grant such and such property to be used 
forever," or the like. When a donor uses such metonymic words, he 

mi L ' . ■ ■ r I ._ i n ,_ s I .11 14111 iiJoivm ill, or use some direct 

statements side by side with such metonymic words to clarify them. 

Conditions for the Validity of Establishing an Endowment 

1- The donor niusl he legally qualified to maria«e his own property, as 
mentioned above. 



3- The endowed object must be specified. It is invalid to grant 

unspecified endovrmen Is.; ii is invalid, ore-sample, to say, "I endow 
one of ray slaves," or saying, "I endow one of my houses," withoul 
specifying it. 

■I The endowment must hi; for suilletllni:; hc:in iieuih lor 1! is a ivieans 
of getting nearer to Allah, such as mosques, barrages, measuring 
bowls, houses, books ni nselu knowledge, etc. Another example of 
endowments for righteous use is endowing something to support 
kith and kin. Accordingly, an emlownirin is invalid to be made for 

i mi h h di I elie i I oi tlisl .In and adj. i.-,ni, 01 

for lighting or incensint,:. shrines or providing ibod and water for the 
custodians of certain graves. This is because such endowments are 
regarded as means of assisting other:, in disobedience, polytheism, 
and disbelief. 

5- If the endowment is made for a certa i n person, that person must be one 
whose ownership is le«,illv considered valid, beeanse an endowment 
is a kind of ownership that is not valid for those who cannot possess 



^ _ 
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6- An endowment must be fulfilled once it is made; it is invalid to be 
temporary or suspended except in case it is a condition for it to be 

given on the donor's death, For example, it is valid for a donor of an 
endowment to say, "When I die, my house will be an endowment 
for the poor" To illustrate, Abu Dawud related that 'Umar Ihnul- 
Khattab (may Allah be pleased with him) determined in his 
will that after his death, land (if bis tailed Thamgh would be an 
endowment for charily . Xucc ibis irajiiioii was well known and 
no scholar disapi'iovecl old, Li. i.s considered consensus. I'bus, il an 
endowment is made toiitliiitina! on the donor's death, it must be 
given from only one ihird of his property, as endowments take the 
same ruling tin bei.|i.icsis. 
li is iibli-aini'v in fulfil! the cmidilion o.i die demur of tli e endowment as 
long as it does not violate Short 'ah, for the Prophet (PBUH) said: 

"Muslims mi, si kit:' to tin: LSimiilimf ii/cy inn In; wnpi for it con- 

,iil.:on ttitil iihikl'.- ■.nncih \y piiiiiilitli ti!<iwl:il vr soiiiei/iwij; Inuful 

prohibited'' 

Besides, 'Umar Ibnul-Khattab (may Allah be pleased with him) made 

a condition when he granted an endowment, and if it were not obligatory 

to be fulfilled, it would be of no use to make it. Therefore, the donor of an 

endov. ment tan make coiiiiUioiis coiiccniiiu; tbe amount of the endowment, 

Liu- ,iii rityoniet ofdrel i i 1 1 u i ll neenr l 1 ' | i i 

|i ilili i ' in i i iiii Ll li i i iii[ I li ii mi i r i i 

ni'.. Tli;ii U in say, die condition made by lie i!nnor miisi be fulfilled unless it 
violates the Qur'an or the Sanaa!; (I'rophcUt-'l radii. ion). I knvever, if ihe donor 
stipulates nothing, [hose to whom the endowment is donated will be equal; 
there will be no difference be lnvn ilicrich ami the poor m beiween [lie males 
and iiie females among them. 

If no guardian is stipulated by the donor to take care of the endowment, 
or ii the appointed guardian dies, the endowment must be supervised by 
those to whom the endowment is donated if they are specified persons. If 
the endowment is granted .o an .issn, iaiinn like a mosque, or tor unspecified 
people or unlimited number of people such as the needy or the poor in general, 
the authorities are responsible to take care of the endowment or, at least, to 

appoint someone io do so 



'. \^L2 '" " '• ' 



Generally, the guardian <»j" <tn endowment must fear Allah and take good 
care of the endowment, for it is considered a trust in his liability. 

If the donor makes an endowment for his children, male and female 
children will be equal, as he has made them equal partners in his endowment. 
Since there is »« | ■ i n li i .. ti „npulated by the donor, all his children 
will have equal share in it, just like the case when one grants something to 
his children; it is equally divided ttimuij; (hem. After the death of the donors 
children, the endowment is to be given to the children of his sons, not those 
of his daughters. This is because daughters' children belong to other men 
(their fathers) whose names are given to them, and thus those children are not 
included in the Quranic verse that states: 

hildren [i.e. their portions 
(Quran: An-Nisa': 11) 

However, some scholars maintain that "your children" in the aforesaid 
verse also include daughters' children, as one's daughters are one's children, 
and their children are the children of one's children, And, Allah knows best. 

If the donor says, "I make [his endowment for my sons, or for liie sons of 
so and so, then the endowment will hdimj; only to the sons, not the daughters, 
for the word "sons" refers to the male children not to the female ones, Allah, 
Exalted be He, shows such distinction when He says: 
"Or has He daughters while you have sons?" 

(Qur'an: At-Tur: 39) 

However, if the donor specifies thai he makes the endowment for a certain 
tribe, such as Banu Hashim (i.e. sons of the tribe of Hashim) or Band Tamim 
(icsoiKolthetribeofTamimJ.theendowmentwillbelongtoboththesons 
and the daughters of the sjxvil led (rib ; ; m > I he title "Banu" of an 
Arab tribe refers to both the sons and daughters of the tribe, though "Band" 

If the donor makes an endowment for a limited group of people whose 
members can be specified, each of them must have an equal share, but if 
it is for a group whose members cannot be specified or limited, it is not 

obligatory to divide it among them, as it wiii be impossible then. Rather, it is 
it restricted to some of them, according 
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An endowment is one of the binding commitments that become obligatory 
to fulfill once they are made. Hence, it is impermissible to cancel it, for the 
Prophet (PBUH) said: 

"...the land and trees (of an endowment) will neither be sold nor 
given as a present, nor bequeathed."' 

At-Tirmidhi said, Schol, is i <s m litis hadith (for the riding on endow- 
ment)." In short, it is impermissible to cancel an endowment, as it is legally 
considered an eternal contract. Moreover, an endowment can neither be 
sold nor transferred from its place unless its benefits completely vanish. For 
example, when the endowed house collapses and the profit it makes cannot 
afford its repair, or when the endowed agricultural land becomes infertile 
and its yield cannot afford its reclamation, it is permissible in such cases In 
sel 1 the e ndowed obj ect an d use its price to get i ts 1 i ke, for th is best s er ve s th e 
olij live of its gratiler. ! lov.'ever, if the value of the sold endowed property 
cannot afford an equal substitute, the price is to be spent to get a similar one 
even if of less value. Thus, the new property will be regarded as an endow- 
ment once it is bought. 

If the endowed property is a mosque that is no longer in use as it is 
damaged or the like, it is to be sold and its price must be spent on getting 
antitliiT mosque. If the prol'i! of nil ciK^uvmeiii. i;. (It-.1ie:iieil to a mosque, and 
the profit is more than enough, it is permissible to spend the surplus money 
on another mosque, for this serves and complies with the main purpose of 
the endowment. Similarly, it is permissible to give charity to the needy from 
the urpli i pn '' lie ' ' nalh all . il to i inn que 

li ik donor di i -i i I h ndi mient beneficiary, 

i,l j ifies a certain amount of money of the endowment profit to be 
granted to that person every year, the surplus money is to be specified. Sheikh 
Taqiyyud-Din {may Allah have mercy on him) said in this regard: 

"If the proceeds of the endowment are always more than enough, 
the surplus must he charitably spent, for keeping it Jacra.ises its 
value." 

If the donor makes an endowment for the benefit of a mosque, and then 
1.' : iis inn:ii.;i.Le i:-; neneil ;incl Ilk- Liie'iv.viiiee.l yield e.inrio* :jlfn:d its rep:.iif. -t 
must be spent on another mosque. 



An-Nasa'i (3653) [3/561] 

J AI-liiLkhiri (27Mi |5,'4T)}. 




Gift and Donation 



The gift refers to a donation of a specific amount of property given by a 
person legaUy qualified to manage his own property. The Prophet (PEUH) 

II'. _ l. -UiIl'.iJ .L..|'l .111- lllll l> .1 I . I' II I III . I I I I 111 J 1 

act of the Sunnah (Prophetic Tradition) <li v u- :i- ;-r ....'.iciit virtues. The 
Prophet (PBUH) said: 

"Give presents to oneanothei togain the love of one another."' 
' A'ishah (may Allah be pleased with her) said: 

"The Messenger of Allah (PBUH) used to accept gifts and give 



: he gets it with the permission of the 
take it back. However, if the gift 



The Prophet (PBUH) said: 

( I J ' I ; ■' ■■'!!■• 

The gift belongs to the recipient oi 



'.l-t 
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is not yet given to the recipieiu, ii ^ |xrmi:;:>iNe for the giver to take it back 
due to the following hetdith narrated by ' A'ishah (may Allah be pleased with 
her). She narrated that Abu Bakr As-Siddiq, her father, granted her an amount 
of twenty wasqs' of the dates of some palm trees in Al-'Aliyah (a place near 
Medina) a year. Then when AbO Bakr fell ill, he said to her: 

"0 my daughter, 1 granted you some palm trees ixAl- 'Aliyah which 

would produce t\ nu| '. , n uil d iind 

' I ' , i i 'i nit cm dered 

now a properh 

Book of Allah, Exalted be He." s 
If one is granted a gift that is already a trust with him or borrowed money 
i a hi:-. 1 mhilicy, it becomes his without having to give it back and retake it from 
the giver. Also, it is permissible for the creditor to give up the debt as a gift to 
the debtor, and thus there will be no liability on the part of the debtor to pay 
back such a debt. In addition, it is permissible to give as a gift whatever can be 
legally sold. 

It is invalid to make the gift dependent on a future condition, as when the 

'.'i cbi i I, Ii ii I I siu'-h happens, litis gift will be youts." 

An exception of this ruling is when the giver stipulates that the gift is to be 
irivcr. in iik 1 rcL-ipk-iii ,:ii:T ill-/ i.T-x.r dies, as when he says to (fit: rmpieul, 
"When I die, such and such is yours." in this case, the gift will be regarded as a 
bequest and will entail the latter s rulings, 

■ ii lln i>l In i Ii id, ii i iii li i Ii i ;:: i ._ t 1 1 in ii' _nt, lis when the giver 
says, "I will give you such and such as a gift only for a month (or a year)." This 
is because a gift is a kind of property possession, just like a sold article, so it 
cannot be temporarily granted. 

It is impermissible tor n I Lilhe r In ^:vi; ii gift to one or some of his children 
ii In in i in , hi ii n j-itts to the others, as it is obligatory for him to be just 
and to treat all of them as equals, giving them equal gifts. An-Nu'mdn Ibn 

i i i i i I ii I i In i Hi i ( I iii him I 

the Prophet (PBUH) in order to make him a witness to this gift. The Prophet 
(PBUH) asked him: 

"Hi'"l ■■in; i,! y;! r.i::;i-.iiV:;l ;;riis ,'.■ m ■- ,'iri o/yinii- i/.'.'Vifmr " ' I'l'ien 
the man answered in the negative, the Prophet (PBUH) said to him, 
'Take it back' and added, 'Fear Allah, and be just to your children.' '* 



(Related by Al-Bukhari and Muslim) 



ril|t.l'li![, , V, l .'!.-.li:[i:-, I hill il:sobh«ah)ry li): [Siren I :i In 1 1 fill llvil i hill! 101 1 ill:,'iv 

and equally and to give them equal gifts. It also indicates that it is prohibited 
for a Muslim to be a witness to such a gift or help to can*) ii mil, as lung as In: 
knows its injustice. 



U i 'jo i i'i ' 'i "i 'ii. 1 ii i i li ." i i ' 'if l ii .'ii ' 

that vomits, and then swallows its vomit"' 
This hadhh indicates the prohibition of taking back the gift, except for 

i sill grant-. 1 b; i i h. i I . I i h following hadith: t!i 

Prophet (PBUH) said: 

"It is not lawful to anyone to give a gift then take it back except far 
■;< V*' 1 "' '•'" "'''" i" 1 -' 1 ' " •' 1 '«■ '"'' <-'"'• •' '' ! •'■ chiU"" 

(RelatedbynheFiveCompilersoiHfli#(/!.anddeemeds«Mi M| - 

byAt-Tlrmidhi) 

As long as he does not harm his child or deprive him of his needs, the 
father is permitted to take from 'he properly ol'liis child, line in (he hmiith 
narrated by " Arehah stat ing th at the Prophet ( PB U H ) said : 

"The pleasantest things you enjoy come from what you earn, and 

voi?;- children come from what you earn as well"'' 



father to take, possess, and eat from the properly of iiis child provided 
thai the father chic: not harm his child or ailed his needs. Moreover, bv 
saying toa man, "You and your property belongtoyaur father"'" the Prophet 
(PBUH) obligates the child to serve his father. This makes il permissible for 
the father to take from the property of his child whenever he needs. Still, 
it is impermissible for the father to take and possess from the property of 
his child in a way that harms the latter or deprives him of his needs, as the 
Prophet (PBUH) said: 



i I i i rn.ANi li 



It is impermissible for the son to dai m a drill from his lather. Once, a man 
accompanied his father to the Prophet (PBUH) to claim a debt from him (the 
father), and the Prophet (PBUH) said to the son: 



jji ir<id your property behny, to yo\ir jhtiiei:' 



"...and so parents dogood..." (Qur'an: Al-Baqarah: SJ) 

Thus, Allah, Glorified he He, ordains Muslims to do good to parents, so 
a Muslim child ^hotiid never claim a ddiL from ins parmb. Y T d, if the child 
is unable to earn his living and his father can afford his expenditures, he is 
permitted to claim the remittance he deserves from his father in order to 
safeguard his life. To illustrate, the Prophet said to Hind Bint ' Utbah: 
"Take what is surf, i I ' i • and the amount 

should be just And reasonable?' 1 1J 
Infect.givinggiftstootieanotherremovesrancorandmalicefrompeople's 
hearts and begets love and concord among them; the Prophet (PBUH) says: 
( ' i i i ' l in \vs rancor from 

the heart! 1 
On the other hand, a gift should not be rejected even if it is very humble 
or little. It is an act of the Sunnah to give something in return far the gift as 
the Prophet (PBUH) used to accept gifts and give something in return, which 
reflects the glorious Islamic values and noble character. 



i Imam MiliV s CollMinn !!a* m!' Ilmliilis eiilillecl -.//-.VniniWrt" ( 16) i:V3."cS|; Af- 
Lll i I ' I I i I (111,1! |i I 

2AI-F5iikh3rii;2585)|5.ai9|. 
3 Ahmad (9222) [2/405] and At-TirmidM (2135) [4/441], 

, I I'M 8) (6/280). 

6 Al-Bukhar? (2587) [5/260] and Muslim (4157) [(,16% 

7 Al-Bukhirt (2589) [5/266] and M us I in (2 i 52) [6/!,7] . 

1 | [ | I t , I | M| 

At-Tirmidhi mentioned it without mentioning its chain of transmission (3/592). 
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9 Abu Dlwud (3528) [3/513]; Al-Ti rm Ldhi(]j(J2)[3.WlJ:An-N 1 isLVi(44fil)|4/27f.] and 
lhnK;iiLi!i(22a)l|3!;ii|. .'inuIMv. lid (3 = 3(11 '3 314' : ml Inn V1:ij ; ih i^rr, |.i 1il| 

] Abu Dawud (3530) [3/514] and ]bn Majah (2292) [3/60], 

! I I ! I j I | 1 hi 

12 That was the Prophet's reply when Hind Bint 'Utbah complained Id him that her 

Iil I Jul Su'Vibi. 'a j mi .' i ■ lin aid hi j ,._ I . i ,' li n i Jtfkn'iil t<, nrt l 

her and her children's needs, asking the Prophet if it was permissible for her to lake 

^.imcoi'l-^ M-op-TIv v. i|I'..;ilI W<:, Lnrnvlaii:;: 

1 3 Al-Bukhart (5364) [9/628] and Musi lm ( 4 45 : 1 1 < ■ 1 3 4 . 

14 Ahinatl V017) |2H:H! nn.l Al-Tirmidlii ( 1 1 35) |4:'44i ]. 



V'.INHERITANCE 



CHAPTER 



Disposal of One's Property 
during Sickness 



The validity of one's disposal of one's 01 ! ' 1 mng in a sound 

health differs from tint in sickness, as long as one disposes of his property 
trill! i I I i i i | 11 

i i 11 1 1 i i i iiini tin It is i rlli mi tkmin iat givin 1 iriij 

in sound health is much belter and mtu , frtahl '■ n , ii harit hilt 
being in sickness. 

Allah, Exalted be He, says: 

"And spend [in tiis way if Allah} from what We have provided you 
before death approaches one of you and he says, 'My Ii .' ., •'•, 
You would delay me for a brief term sa I would give charity and 
be among the nri. an,' But • •!-,'„!> tela) ' < •• • . • 

time has come. AndAUah is Acquainted with what you do." 

(Qur'in: Al-MunafiqOn: 10-11) 
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It is related in the Two Sflhife ' thai when the Prophet (PBUH) was asked 
about the kind of charity that has the greatest reward, He (PBUH) answered: 

( l'l\ i; cut 1 ci i i i , l ' iii ■ ii i '.I citctt it) •< h • 

you are healthy and niggardly iafiny m iv m-.ilthy and afraid of 

I ,} > i I I I r ,1 ill iii 

[i.e. tiit-imtt nl lUvtii) icdcha the tluvnt nn,l yon soy, Xliveso much 
lo so tuii! co mill so much loco ttmlso'nnd rif that lime the property 
is not yours but it belongs to so and so (i.e. your inheritors)? 1 

There are Two Types of Diseases 

First: Curable diseases: These are diseases which do not normally lead 
to death, such as toothache, eye pain or non-acute headache. In such 

cases, similar to a healthy person, a sick person's disposal of his own 
[.iropciiy is valid, thus, imc's disposition ol'jll one's propc-riv (siuli a:, 
gifts, endowments ami donations tk.iiii this case is valid, even if noes 
illness eb;uu;es nto an i:ie arable disease and leads to death. 
Second: Incurable diseases: [his is Ibe illness v.hich usually results in death, 
hi such cases, a sick person's donations and gifts are valid up to only 
one- third of his money and not from his fixed capital. If his dispositions 
Dt his property exceed one-lliird. dan iliey :iit aiviilid, unless approved 
by his heirs after his death. The Prophet (PBUH) said: 
"Allaii nwdc a chmit) upun yvucu ..truth In- fuli'oii'iuc you t o gi vc) one- 

iiiinl , ; ' nl a cutli, i i n Ik, iiy) i i ma, [eoiw'J U .'.' 

(Related by Ibn Majah and Ad-Daraqutni) 

The aforementioned kadith and those with similar meanings indicate 
that a siek aersnns di.-eo-nJ -f his money upon jus deidh should 
not exceed one iliird of his u-eallh. this is the opinion adopted bv 
Ike- iii.Liorih of scholars. I his it because a person suffering hoin an 
incurable disease is likely to die and any disposition of his fixed capital 
will harm his inheritors; therefore, his gifts are limited to one-third 
only, the same as the will. 

Similar to incurable diseases are dangerous circumstances, such as 
being in a country where there is ji: epidemic, in the baulenclii. or 
while traveling on rone.li si-.i, in ,i slovni. In such cases, disposing of 
more than one-third of the entire properly is invalid unless approved 
by Iht: inheritors alicrlii'.de.ch. Likewise, if :i person in such condil ions 
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donates to a legal heir (who is entil locj to a prescribed share) under any 

of such circumstances, then his disposition is invalid unless approved 

by his inheritors. This is in case he dies in these circumstances. Yet, 

if a person recovers from such a serious disease, then all his gifts are 

considered valid, due to the absence of die impedimentary cause. 

The rulings on a heallhy person ;ire I he same as those pertaining to the 

person having a siuouir disease., bin nm: entilim u.rj. Inin (o tied. The donations 

given by such a person from all of his money (not only one-third) is valid. 

That is because this chrome disease docs not normally lead to death, so it is the 

same as the case of old age, Neverthele ss, if I b i s t b ro n i e d i s ease forces a person 

to stay in bed, then his case is the same as the one afflicted with an incurable 

illness. Thus, he cannot bequeath more than one- third of his property and he 

is not to bequeath to anyone of the legal heirs except when the heirs approve 

of that. That is because, a bedridden person is likely to die. 

One- third of the deceased persons property should be taken into consid- 
eration at the time of his death, sake il is lire time al which ownership of 
a bequest is transferred from the testator (or his heirs) to the legatee. Thus, 
at this time bequests and donations are to he fulfilled from one thiid of 'he 
property. I lo'.vevei. ildiis entire prnperlv is noi. enough in eover his bequesls 
aim Hooalions. then donalinns lake pia. d n ie I qi '< a n|l I 

since i hn are etter In e hefoi e his Lealh I n'bile bequests ,li e effective after), as 
if they are made while he is in sound health, 

ivriJiVts' (may Allah hue mere) on diem! -kite dial bequest-, see different 
from current dispositions (such j.. .edits, ciicow-nculs arid donations, ele.) in 
four things: 

Firstly: There is no diffei ence between the first); mentioned legatees and 
those mentioned later in the bequest, because all of the bequeathed 
property is to be disposed ni'ahcr lhe testators dea:li, all at ones', (hi 
the contrary, current dispositions are implemented one after another 
according to their order. 
Secondly: One cannot cancel one's current dispositions after they have 
already been given while one has ilie rh;hr u> nullify the bequest or 

revoke it al am lime '.hue il Ls applicable only alicr one's death. 

Thirdly: (anient dispositions are effective ncfore ;:ie dentil of the donor 
while bequests are effective after. In other words, current dispositions 
are normally implemented whenever the;, esisl. A:-. I'm a beqiiesf, il is 
a transfer of ownership which comes mlo operation alter the testator's 
death; therefore, il is not effective before his death. 



■ j.vj-ii-.uit,\\<.i-: 



Fourthly: The transfer of ownership of current dispositions is at the time 
of accepting them, even before the death of the donor. Conversely, the 

lime at which i! ncrshipol benm-a Ininsferred mini the testator li 
I lie legatee is the Jeaih oi'lhe testator, since it isa transfer ol'niftiership 
which comes into operation after the testator's death, so it must not be 

taken hd'orc its due time. 



1 ']!ic'lVu VWlis: lli.'[v.i> .■V.iljiLiili.: Bi.ul.Mil AI-llLikluiii n:nl Muslim 

2 Al-BulhSri (274S) and Muslim (1032). 
id Ad-Daraqutnl (4245) [4MS]. 
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Wills 



A will, according to faqlh definition i i legal declaration of how a person 

5 t '-,]•> I 111 r i I 

action in which u le donat fly i ri after one's death. ' 

The will is legislated according to the Quran, the Sunnah (Prophetic 
Tradition) and consensus. Allah, Exalted be He, says: 

"Prescribed for you when death approaches {any] o«« of you if he 
leaves wealth (is thai he should make] a bequest for the parents 
and near relatives according to what is acceptable - a duty upon 
the righ teous." (Q u ran: Al - Baqarah : 1 80) 

And He also says: 

" , .After tiny bequest he [:nay have] made or debt,. ." 



(Qur 



11) 



Moreover, the Prophet (FBUH) said: 

%lkh made a cktnty itpoti ymt al death I?/ (allowing you to give) om- 
third of your wealth fas a charity) to increase your (good) deeds."' 
In addition, there is a unanimous agreement among Muslim scholars on 
the permissibility of the will. 

The will is obligatory to be made in some cases and is desirable in others. 
It is obligatory for a person to determine by a will all financial rights of others 
v. Iiitli Ik- is holtibu;, or hi.'. IliutinTil rijihls ivhk'i n:hers arc holding. This is 
to be done in case these rights are not recorded, lest they should be lost. The 
Prophet (PBUH) said: 

"It is not permissible for any Muslim who has something to will 
iii stay fin- two nigitti ;-:i<i!ou: ina tag .'»■ la::: v.-ill ami tcnaracat 

:'■ iiii * kept ,, i.li with htm!" 

I bus, il someone I'M': i k-pii.iiK ur ris|l,l , v.hich lit' owes to sonic people, he 
mosi. clearly "is- .mil record llicm hi lii> k« k v 

It is desirable for a person to becjiicalh a. portion of his property to charity, 
the reward of which will be recorded for him after death. The Lawgiver 

pCniMllCll OUC Lo L'.LM.' <Uk'-:hifL Cl OJ'ICS ','. L'Ltl L I) U'. Li i.T.LLli I C ) lO LOc'ieaSC l>l:CS 

good deeds. 

Similar to prayer, a will is ralid fi om a sjine boy. A will is legally valid if 

there are witnesses to anorsUL'.. hn-.i-iun. or iiii is written in the known hand- 
writing of the testator. 

Among the rulings on a will arc [he following: 
- The 1es;alor is pu ,iu il .k I i 'unulli up i j m i -immn ol one third 
of his property. Sonic scholars dean ii desirable io bequeath less than 
one-third of ihe property, as reported about AbQ Eakr As-Siddtq, ' Al! 
Ibn Aba Talib, and Abdullah Ibn Abbas (may Allah be pleased with 
them all). Abu Bakr As Siddiq (may Allah be pleased ivilli Inn) said: 
7 Ix-./miUhnt iiu-aimnoil vJiieh Allah lia.i determined for Himself:"' 
The amount indicated in this phrase is that mentioned in the 



Moreover, ' Ali Ibn Abu IS lib (may Allah be pleased with him) said: 

"Indeed, to bequeath o:\e-fii\ii (of Hie property) h: preferred for me to 

bequeath a ipuirier"' 

Ibn 'Abbas (may Allah be pleased with him) said: 

"It would be better for people to lower the value of the bequest from 

one-third to a quarter (of the property), for the Prophet (PBUH) said, 

:.. One-third; yet, even one-third is too much.' "* 

i It is impermissible for a testator to bequeath more than one-third of 
his estate if he has legal heirs, unless approved by them, since it is 
their right. However, if they authorize this excess, then his bequest is 
considered valid. Mumivci, liicir jiiihoriMlioii is in be valued after 
the testator's death. 

» It is legally invalid to bequeath an extra portion to a legal heir, for the 
Prophet (PBUH) said: 
"No bequesl wusl be maik so an heir" 

(Related by Ahmad, Abu Dawiid and At-Tirmidhl, and the latter 
deemed [\hflsan) 

There are other narrations similar to tins Umhili hut with slight change 
in wording. Sheikh Taqryyud-Din said: 

'There is a uniform agreement on this hadith. Imam Ash-Shafi 'i staled 
that the aforenieisliom i J ,\> •'• <> a .m.' m • U r.uiouwuily recurrent) 
hadith,* and he said, 'There is unanimous agreement among the 
scholars specialized in issuing legal rulings and the scholars of military 
expeditions of the Prophet (PBUH) from Quraysh and others that the 
Prophet (PBUH) said th hadil tl ; onquest of Mecca. 

Moreover, they report this hadith on the auth > 1 1 r if > 

amongthe people of knowledge? Thus, any bequest made in favor of any 
legal heir alremb n ' i ltd unless approved 

by other legal heirs, since it is their right. Consequently, a testator may 
bequeath an extra portion to a legal heir or dispose of a portion exceeding 
one-third to a no i ,' il heir consent to the bequest, 

providing their permission is made while the testator is on the deathbed 
or after his death." 
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whose heir is well-off, for 

"Prescribed for you when death approaches [any] one of you if 
he leaves wealth [is that he should make] a bequest,,." 

(Qur'an: Al-Baqarah: ISO) 
The word 'wealth' in the aforesaid verse implies that the testator 
should be rich in order to make a bequest. Furthermore, a bequest is 
not desirable from the poor person who has little money and whose 
heirs are in need of his money. By doing so, he will be abandoning his 
relatives, who are in need of his money, for the benefit of strangers. 
The Prophet (P BUH ) said to Sa ' d Ibn Abu Waqqas 
"You would better I. i j or inh tiors wealthy rather than leaving 
them poor, begging others" 

Imam Ash-Sha' bi said, "No m on ey has a greater reward tha n the mo ney 
left by a man to his children to suffice them from begging others." 1 ' 'All 
Ibn Abu Tllib said to a man, 

"You have left onh ht i s * it go to your heirs."" 

Moreover, many of the Prophet's Companions did not make bequests. 
» It is prohibited for a testator to make a bequest with the intention of 
harming and annoying his inheritors, for, by doing this, he will be 
committing a sin. Allah, Exalted be He, said: 
"...as long as there is no detriment [caused]..." 

(Qur'an: An-Nisa': 12) 
A similar meaning is implied in the following hadith in which the 
Prophet (PBUH) says: 

"It could happen that a man spends sixty years in obedience to Allah 
and when he is on his deathbed, he may cause harm (to his heirs) in 
his will, so the Hettfire becomes inevitable to him."' 1 
Ibn 'Abbas (may Allah be pleased with him) said; 
"Causing harm by the will is one of the major sins."" 
Imflm Ash-Shawkinl (may Allah have mercy on him) said, 
"The Quranic verse '...as long as there is no detriment [caused].,.' 
(Qur'an: An-Nisa': 12) means that a testator can make a bequest if only 
it will not cause any I ' of h, ml, 'lis inheriw, iieh as stating owing 



something he, in fact, does itol owe lii anyone, making it heques! will,- mi 
intention but hnrmii In , n-.s, bequeathing u extra portion to an 
heir, or bcqi>enthis?>j tnore than o»e-tliird in i> non-legal ilea- r-hile not 
approved by the other inheritors. This condition, i.e. '...as long as there 
is no detriment [earned!...' is applied to bequests and debts which are 
mentioned in the aforesaid noble verse. In other words, any assignments 
of debts or bequests, which are forbidden or made with no intention 
other than harming the inhettti i onsideret i ahd and rejected 
and nothing of them is to be fulfilled, either one-third or less." 

• One may bequeath his entire property if he has no inheritors, for the 

Prophet (PEUH) said: 

"You would better leave year inhcrilure. wealthy rather than leaving 
them poor, begging others." ' 

The permissibility of bequeathing the entire property, providing there 
are no legal heirs, is stated in a hadith reported about Ibn Mas* fid (may 
Allah be pleased with him) . Also, the majority of Muslim scholars 
are of the same view, because the prohibition of bequeathing more 
than one-third is only for the sake of the inheritors; thus, if there are 
no inheritors, then there will be no reason for prohibition. Moreover, 
bequeathing the entire property will not harm any one since there are 
no heirs or creditors, and it is as if the testator had devoted all his money 
in charity during his life. In this regard, Im&m Ibnul-Qayyira said: 
"The soundest opinion is that the testator has the right to bequeath his 
entire property, providin • h, 'his n - 'icirs. That isbecause theLawgiver 
has forbidden bequeathing mure than one-third mih if there are ley.t'l 
inheritors, so the one win ha j ti tors can o whatever he wants 
with his money"" 

• If one-third of the testator's current money does not cover the amount 

of the money assigned in his bequest, and the heirs have refused to 
authorize the excess over one-third, then the amount of the portions 
ofall the legatees is m In (feet i-A. . horn ', .nine of his allotted 
share. There is no difference between the legatees mentioned first and 
those mentioned later in the bequest because all of the bequeathed 
property is to be disposed of after the testator's death; therefore, the 
bequeathed property has become due at the same time. Thus, the 
excess is to be deducted from the legatees' portions at the same time, 
since they (the legatees) equally share the property but may differ in 
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the amount deducted from each one's share, just as the case with 
the awl". Similar to this is the case wherein a testator bequeaths a 
in it ni u I i i,ii ii 1 1 ir I i ii! vl .. i ind person, fifty 
riyals for a third person, thirty riyals for a fourth person, and twenty 
riyals for a fifth person, thereby the total amount he has bequeathed 
is three hundred riyais. Yet, one-third of his entire property is only 
hundred riyals. Thus, each person is to be given only one-third of 
the portion he was allocated in the bequest. 
• The validity or the n ilidil of he bequest, with regard to legatees, 
is considered at the time of the death of the testator. For example, 
if a person bequeaths to a legal heir and at the time of death of the 

testator this hen b [I ■ si heir, .-uch as the case of a brother 

whohas been esc Km ii 1 i i hull it .tit irs newborn son. 
In this case, the bequest is considered valid at the time of death of 
the testator because it is the time at which ownership of a bequest 
is transferred from the testator to his heirs and legatees. On the 
contrary, if a testator makes a bequest for an illegal heir and at the 
time of death of the testator this illegal heir becomes a legal heir, the 
bequest will not be valid. An example for that is the case of a testator 
who bequeaths to his brother while the testator's son is still alive at 
the time of the bequest and this sou dies after that. Thus, the bequest 
i msid I invalid mi 1 iiuthoi c 1 hy the other heirs because the 
testator's brother has become a legal heir at the time of the testator's 
death. Consequently, the acceptance of a bequest by the legatee is only 
relevant after the death of the testator and not before, and also the 
m the testator or his heirs to the 
legatee is only after the death of the testator, and ii is not permissible 
for the legatee to accept the bequest before the death of the testator. 
Al-Muwaffaq said: 

"There is nu difference- of opim <;. • i. igs scholars that the validity 
of the bequest is considered at the time of the testators death. If the 
bequest is to nun \ i i u < 

so and so, or for a public interest such as building mosques, then it is 
effective immedia' 'i ' the acceptance of 

the bequest by the I i i 

is made in fat oi 4 > '",!/, tin 'ie ownership of the 

\ds on the acceptance of the legatee after the 
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• The testator has the right to revoke his will by a subsequent will, or 

nullify it, completely or partially. To illustrate, 'Umar (may Allah be 
pleased with him) said: 

"One. has the right to change whatever one likes in one's bequest."" 
There is also an agreement amongst people of knowledge with regard 
to this matter. If a testator makes some article a bequest but then he 
says, I changed in) mi id, -i say; nil; m rd i liicli implies that he is 
nullifying his bequest or part of it, then his bequest is nullified That is 
because the time of the death of the testator is the only relevant time, 
with regard to the validity of the bequest and the acceptance or the 
rejection of the bequests by the legatee. Thus, the testator has the right 
to revoke his will during his lifetime. For example, if a testator says, 
"If X comes, I bequeath to him what I have bequeathed to Z," and X 
has come during the testator's lifetime, then the bequest is to X, and in 
such case the testator's bequest to Z is nullified. Howevet, if X comes 
after the testator's death, then the bequest is to Z. That is because the 
testator's death has been before the arrival of X; thus, the bequest has 
(been) settled and transferred to Z. 

• Obligatory expenses such as debts and religious obligations like Zak&h, 

expiations, vows and Raj}, must be paid first, whether mentioned in 
the will or not, as Allah, Exalted be He,.says: 
'...after any bequest which tras made or debt...' 

(Quran: An-Nisa: 1 1) 
All lbn Abu Talib (may Allah be pleased with him) said: 
-The Messenger oj Allah (PBUH) decreed that one's debt is to be settled 
before one's will is carried out!' 

(Related by At-Tirmidhi, Ahmad and other compilers of Hfidith) 
According to the aforementioned, paying debts comes before fulfilling 
the will. It is recorded in S_ahih Al-Bukh&ri (Al-BukhMs Authentic 
BookofEadUh): 

"...So fulfill Allah's Rights, as He is mars entitled to receive His rights." 2 ' 
Thus, according to the consensus, the sequence of rights is as follows: 
debts are to be settled, the bequest is to be fulfilled, and then the 
remaining property is to be divided between the legal heirs. It should 
be noted that the bequest is mentioned before debts in the aforemen- 
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tioned noble verse despite of the fact that debts take precedence over 
bequests when fulfilling them. This is because, similar to inheritance, 
fulfilling a bequest is granting property with no compensation, so the 
inheritor carries it out m ith great difficulty. Thus, bequest is mentioned 
in the above verse before debts in order so iji-«c inheritors to carry it 
out, and to emphasize its importance. It is noteworthy that the con- 
juiiclicui 'or', ii liirh ii-.dii ali",,.a:uah(v. is i:sei: in ihe verse, "...after tiny 
bequest which was made or debt..." in order to stress that both things 
are equallv iinpiii'laau, although debts lake precedence over bequests: 
ivken full'illmg [hem. Accordingly, the ivill is of a fundamental impor- 
tance. Allah, Exalted be He, mentions it in the Noble Qur'an and gives 
it precedence over other matters, thus stressing its importance and 
encouraging people to lull ill it, as long as it complies with the Islitnlii 
rulings. Moreover, Allah, Exalted be He, warns whoever neglects the 
will or changes it ivitlioni am- I ratal c;.™-. ! !.:■, flailed be He, says: 
"Then ik--hi!?i't'r ■•Hers i'i )>.e. the Leanest j after he has heard it 
- the sin is only n, m tlm i 1 . have altered it. Indeed, Allah is 
Hearing and Knowing." (Qur'an: Al-Baqarah: 181 ) 

Imam AB-Shawkani. in his exegeses of the Qur'an stated: 
"Alluring mains eluingjiig llisti threat from Allah to whoever alters 
it legally "<i'rr>' will lWiiWi does not harm arty one. The sin of altering 
k iii I mid I ic veil! 

be no sin upon the testator, for he .'iris ahsohed himself t>y making 
a bequest." 

» i qil i i | iLSStM lLlIc .J niLi i. p L hL ii 

possessing such bequest, whether a believer or a disbeliever. This is 
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(may Allah be pleased with h im) gave his polytheist broth er a garment 
striped with silk, ' and Asma gave a gift to her motherthough thelatter 
was a disbeliever, 'ami Kif'ryyab, Mother ui the liuhevers, bequeathed 
one-third of her property to her Jewish brother . Allah, Exalted be 
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"Allah does not forbid you from those who do not fight you 
because of religion and do not ex/icJ you from your homes -from 
being righteous toward them and acting justly toward them. 
Indeed, Allah loves those who act justly." 

(Qur'an: Al-Mumtahinah: 8) 

• I-iti] LLiXitliinglOii pLirlkulnrii.nl Muslim imiivkkiol is valiil.as previously 

mentioned; however, i! is impermissible Co bequeath to disbelievers 
in genera]. For example, if one bequeaths to Jews or Christians, in 
general, or their poor people, then his bequest is considered invalid. 
Similarly, it is impeiinLssiNi- to liuqueath anything which must not be 
owned by a non- Muslim to a particular disbeliever, such as the Noble 
Qiirlin, ,1 Muslim slave, or units. 

• Bequeathing to a person yet unborn is permissible, provided that the 

child is either born alive within six months of the time the bequest is 
made, if the mother has a husband, or is born alive within a period less: 
than four years after the bequest is made if the mother is husbandless. 
Such fetus legally inherits; thereupon, bequeathing to it is permissible 
with greater reason. However, if the child is born dead, the bequest 
becomes invalid. Nevertheless, a bequest to an unborn child, who has 
not existed at the time during which the bequest is made, is invalid. 
For example, if one says, "I bequeath such and such a thing to the child 
whom this woman will bv [i:v;;:i.ml >.v:lh." then liis bequest is invalid 

• If the testator bequeaths a great amount of money for performing Hajj 

on his behalf, then the bequeathed money should be fully paid for 
doing as many times as can be until the money is exhausted. But if the 
bequeathed money is little, then it must be paid in doing pilgrimage on 
behalf of the deceased according to its amount. However, if the testator 
stipulates that the big amount of money he has bequeathed is to be 
spent in one Hajj on his behalf, then it must be spent in one Hajj, for 
he has intended by doing this the benefit of the one performing Hajj 
on his behalf. In such cases, it is not permissible for the executor or an 
inheritor to perform Hajj on behalf of the deceased, because the testator 
app.iri-i'.lk s|iiril'kil anolluT nr.,- !:> ;i. -form fj'dj'.i or. his l>. hulf. 



■ Needless to say, nothing in the will should be cont rary to Shari 'ah (Islamic 
Law), such as bequeathing to churches or temples of disbelievers and 
polytheists. Similarly, ii is ini permissible to bequeath to keeping or 
lighting graves or to the gatekeepers of these graves, whether the testator 
is a Muslim or a disbeliever. Shaykhul-Islam Ibn Taymiyah said: 
If a lavish <n i , > 

temples, then Muslims must i>i\m ,', o. because they must 

judge by what Allah has revealed, and Allah has revealed that Muslims 
must not co-operate in aid of disbelief, defiance or disobedience to 

Allah, Thus, Muslim ....■ uijiihi i\\\uest to places wherein people 

disbelieve in AUahr" 

Similarly, it is impermissible to bequeath to publishing abrogated 
books such as the Torah and the Gospel, or publishing perverted 
books such as books of atheism. 

• It is a necessary co nJii nr [/,« i. In validity of a bequest to be of legal money 

or of utilizing something permissible even if the item bequeathed 
is something undeliverable, such as, a flying bird, an embryo, the 
milk in the udder of a milch animal, or something not yet existent. 
For example, someone may bequeath the fruits of a tree forever or 
for a certain period, one year, for example, or he may bequeath what 
a certain animal may deliver. In such a case, the bequest is for the 
legatee only when such inexistent thing materializes. However, if such 
nsxistent thing does not materiali e, then Ihi bequest s considf t<! 
invalid, for in such case there is no bequeathed item in fact. 

• Among things that may be bequeathed is something or someone unknown 

such as bequeathing an unknown animal. In such a case, the legatee is 
given anything by that means, in reality or according to custom, 

• If the testator bequeaths one-third of his estate, and after making his 

bequest he gets more money, then this extra money must be included 
in his bequest. This is because, the one- third is considered from the 
entire property owned by the testator at the time of his death. 

• If the bequeathed property is damaged before or after the death of the 

testator, then the bequest is considered invalid, and the legatee's right 
is terminated, due to the damage caused to the bequeathed item. 
Mf the testate r does not defi ne the amount of the bequeathed item such 
as bequeathing a share from his money, then this share is to be set as 
one-sixth. This is because, in the Arabic language, a share indicates 



one-sixth. This is the opinion of 'All Ihn Abu Talib, and Abdullah 
Ibn Mas'ud in this regard. liiiifklihnn.iHiu--.isih is the least prescribed 
share; therefore, it is referred to in indicating the undefined bequeathed 
share, [fa testator be1.5ucal.l1s .-oi:ie of hi- nmpci'ly lo a legatee, and 
he has not specified the amount of the bequeathed property, then 
the inheritor is to give the legatee any amount of money, since the 
word "some", linyuislu n]]..- ,,nd legally, does not imply any specific 
amount. So, the word "some" can refer to anything that is considered 
property, and whalt-vrr is r-.ol t ou.-.idercd a property does not fulfill 

Rulings Related to the Executor 

• The: executor is the person who is appointed by the testator to dispose 

of the estate after the testator dies. That is to say, the executor is in 
charge of all that the testator has been in charge of during his life. So, 
the bequest executor is Ike lestalor's deputy. 

• Accepting this deputyship (i.e. to be the executor) is desirable, and is 

I l ! ii II I 

Yet, this deputyship is permissible only for the one who has the capacity 
and i: III.- honesty in under Like lh-e bequest. Alkdi, fxalttd lie He. say:-;: 
"...And cooperate in righteousness and piety..." 

(Quran: Al-Maidah: 2} 
The Messenger of Allah (PBUH) said: 

"... Allah helps a person so long as the person helps his (Muslim) 
brother." 

Also, the Prophet's Companions used to assign deputies to dispose 
of their properties after their death. To illustrate, a group of the 
Prophet's Companions appointed Az-Zubayr Ibnul-'Awwam to 
be their executor/' Abu 'Ubaydah Ibnul-Jarrah appointed 'Umar 
Ibnul-Khallab as the executor of his will," and Umar Ibnul-Khattab 
appointed his daughter Hafsah (may Allah be pleased with her) as 
his executor, and also assigned the eldest of his sons to take over her 
position successively after her. As for the one who has not the capacity 
to properly undertake thebequesi or iivf, iliai lu- might waste it, then 
ii is niiperniLssibk- Lor him Lo accept this responsibility. 
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• The executor of the bequest must be a Muslim, as it is impermissible 

to appoint a non-Muslim to be an executor of a will. Moreover, the 
executor must be legally accountable, for it is not valid to appoint a 
little boy, a n i nsan e or a foolish (o r weak ■ minded) person as exec utors 
of wills, because they are not capable of undertaking guardianship 
i on il> lit! s mi mii\ appoint a boy to be the executor 
when that boy reaches legal majority, as the Prophet (PBUH) said 
concerning the Battle of Mu'tah, when he appointed Zayd as the 
commander of the Muslim army: 
"If Zayd is martyred, ]a 'far is to take over his position."" 

• Appointing a female executor is considered valid, provided that she has 

the ability to undertake the bequest responsibilities. That is because 
Umar Ibnul KhaJJab appointed his daughter JJafjah as the executor 
of his will. Moreover, a woman can be a legal witness; hence, she can 
be appointed as an executor of a will. 

• It is also valid to appoint an executor who cannot practice the work 

by himself, provided that he is of sound reasoning, and can appoint 
another honest one to help him. In addition, it is valid to appoint 
more than one executor, whether they are appointed by the testator 
at the same time or one after another. If the testator appoints 
more than one executor, then they should manage the bequest 
collectively. Each executor should not act independently of the 
other executor(s), i.e. their acts proceed from the decision of the 
group. If one of the in dies or is absent, then those in authority are to 
appoint another one instead, who must be capable of undertaking 

• Appointing an executor of the bequest is considered valid if the 

I' ii i i i I l il hi i I il ,lill id -. in 

after his death. Moreover, both the bequest executor and the testator 
have the right to cancel this appointment whenever they wish i.e. 
before or after the testator's death. This is because the executor is 
just a deputy. 

• It is impermissible for the bequest executor to appoint another executor 

unless the testator authorizes the executor to appoint whomever he 
chooses as executor of the bequest. The items in the will must be 
known and defined so the executor of the will can uphold and dispose 



• The testator must have the legal authority to dispose of whatever he be- 

queaths in his will, such as paying a debt, distributing the bequeathed 
third, looking after the welfare of his children, and so forth. Conse- 
quently, the bequest executor undertakes the bequest according to 
permission from the testator. Thus, as in the case of deputy ship, the 
bequest executor cannot dispose of anything which the testator does 
not have the legal authority to dispose of. Moreover, the testator is the 
original owner and the bequest executor is his deputy; consequently, 
the deputy does not own what the original owner does not actually 
possess. In brief, it is invalid for the testator to bequeath what he does 
not really own, such as the case wherein a woman testator appoints 
someone as the guardian of her children, this appointment is consid- 
ered invalid since guardianship is only for the father, 

• The authority of the executor of the will is limited to what the testator 

has specified i.e. if the executor is appointed by the testator to pay his 
debts, then he does not have the legal right to act as the guardian of the 
children. Thus, like the deputy, the executor's duty as an executor of 
the will is limited to what the le-wtor has .mtjiorized him to do. 

• It is valid for the bequest executor to be a Muslim if the testator is a non- 

Muslim, provided that the testator's estate does not include anything 
legally prohibited. So, if the testator's estate includes what is forbidden 
such as liquor or swine, then this appointment (the appointment of a 
Muslim executor) is invalid. That is because it is impermissible for a 
Muslim to be in charge of such prohibited things. 

• If the testator says to the executor, for example, "I authorize you to 

distribute the bequeathed third (of my property) as you wish," or 

"I authorize you to spend the bequeathed third in charity among 

whomever you choose," then it is impermissible for the executor to 

take anything of this money for himself, because the testator has not 

permitted this. Moreover, it is not permissible for the executor to give 

his children or his heirs anything from this money, because in this 

case he is more likely to be biased toward them. 

If someone dies in a place where there is no governor or guardian, such 

as someone dies in a desert, then it is permissible for one of those who are 

present to manage his estate, and do what is appropriate such as selling his 

estate and the like. That is because it is a state of necessity, for if his estate is 

left, it will be spoiled, and protecting that person's estate is a collective duty. It 

is worth mentioning that funeral expenses, in such a case, are to be paid from 
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Inheritance: Rulings 

The issue of inheritance is of a fundamental importance. The Prophet 
(PBUH) encouraged Muslims to learn the rules of inheritance and teach them 
to others, as he (PBUH) said: 

"Learn the rules of inheritance and leach limn to others for they are 
half of knowledge a c r I ie forgotten. Besides, they are 
the first (branch of knowledge) to be taken away from my nation"' 
(Related by Ibn Majah) 
In another version, he (PBUH) said: 
7 am a mortal < . ig hi , mat and trials will 
appear until (there vould be) two persons who would differ about 
a case, of inheritance and am,iot find tmyone to give a judgment 
concerning it." 1 
(Related by At-Tirmidhi and Al- Hakim) 
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Needless to say, what the Prophet (PBUH) said has happened; this branch 
o(Sbari'ah {Islamic Law) has been ignored and forgotten; it is rarely taught 
in mosques or in Muslims' schools except through very insufficient studies in 
some educational institutions, which neither give the sufficient knowledge nor 
guarantee its survival. 

Thus, Muslims should set to renew this branch of Shan ah (Islamic Law), 
and preserve it in mosques, school? and unii-vn.il its, for ihey arc in dire need 
of this knowledge, and also they will be held responsible for it. Moreover, it is 
stated that the Prophet (PBUH) said: 

"(Religious.) knowledge has three categories; anything else is extra; 
oprt'i verse, t tblishea (Prophet Traditi hi nt 

a firm rule of mheritaiKef' 
'Umar Ibnul-Khattab (may Allah be pleased with him) said: 

"Learn the rules of inheritance, for they are part of your religion"'' 
Also, ■ Abdullah Ibn Mas' ud (may Allah be pleased with him) said: 
"Whoever reads the (Noble) Quran should learn the rules of 
inheritfitce"' 
The rules of inheritance have probably been referred to as "half of 
knowledge" in the hadtth reported from the Prophet (PBUH), because they 
include most of the Islamic rulings that have to do with human beings in the 
state of death, and the other remaining rulings are concerned with human life. 
It is also said that the rules of inheritance are so called (i.e. "half of knowledge") 
because all human beings are in need of them. Actually, there are many reasons 
for referring to the rules ofinheri tant e that way, the i mportant of which is that 
it encourages one to study the rules of inheritance. 

The laws of inheritance refer to the shares allotted to legal heirs by the 
Noble Qur'an. In other words, they are the prescribed shares of the estate 
■which are to be given to those who deserve them. The laws of inheritance deal 
with the correct distribution of the wealth of a deceased person. The study of 
rule:-; of inheritance is the study ut'eslaif isivi.iitni. iheir iurisiir rulings, and the 
calculations for distributing shares. 

When a Muslim dies, five rights are deducted from his estate. The first 
thing taken from his property is the expenses of preparing his body for being 
buried such as the cost of the shroud, washing his body and the washer's fee, 
preparing his grave, and so forth. Then, the rights he owes are to be paid, 



whether they are rights of Allah, Exalted be He, (such as Zakdh, expiations, 
vowsorobhgatu _ i i i }>i >( le A ttet these expenses a re deducted, 
his bequest must be fulfilled, provided that it does not exceed one -third of his 
estate, as previously mentioned. After that, the remaining property is divided 
' i i egalhe.h i r i r ' r , '- I 1 , ,i [ 

i i- p it i i i iii i i N r ii n ! 

Changing (lii law heritancf which ire decreed by Allah, is imper- 
missible and is considered an act of disbelief, for Allah, Exalted he ! [e, says: 
"These are the limits [set by] Allah, and whoever obeys Allah and 
His Messenger will be admitted by Hint to gardens {in Paradise} 
under which rivers flow, abiding eternally therein; and that 
is the great attainment. And whoever disobeys Allah and His 
Messenger and transgresses His limits - He will put hint into the 
Fire (o abide eternally therein, and he will have a humiliating 
punishment." (Qur'an: An-Nisa': 13-14) 

With regard to these verses, Imam Ash-Shawkanl (may Allah have mercy 
oh him) staled in his exegesis of [lit Quran: 

"The word 'these', in the aforen i efers to the laws of 

inheritance which t : i wo verses preceding these two 

verses mentioned above. Allah, Exalted be He, refers to these taws 
as 'limits' because it is impermissible to exceed the limits of these 
rules or violate them. The phrase '...and whoever obeys Allah and 
His Messenger...' means: whoever obeys Allah and His Messenger in 
applying the laws of estate division or any other islamic ruling!, as 
implied by the general meaning of the phrase '...will be admitted by 
ns [in Paradise] under which rivers flow...' " 



After that, Imam Ash-Shawkani added; 
"It is also related by Ibn vi&jah on the authority of Anas that the 
' '< " 'i ' ' ' ' i inherits his heir, 

Allah will deprive him from his sJwrc in Paradise on the Day of 
Resurrection.' " 7 " 
Thus, whoever changes any of the laws of inheritance and perverts them 
(such as allowing an illegal heir to inherit, disinheriting a legal heir or depriving 
him of part of hi, I ,11 i in i Fii u i lso, if jiiyuut loi 

example, makes males and females equal when dhidiii m late i ,11 I 
in some non-Muslim legal systems), he thus contradicts Allah's Law, as He, 



Exalted be He, has revealed in Mi*. Elmik lli.ii n male i-. to inherit a portion 
equal to that of two females. Such a person is deemed a disbeliever and will be 
cast into the Fire to abide eternally therein unless he repents to Allah before 
he dies. 

People of the Pre-Islamic Period of Ignorance (Al-Jdhiliyyah) used to 
disinherit women and children; only adult males, who can ride horses and 
hold «T,i;>r>iis, were entitled to inherit. Then, the Islamic religion came to 
invalidate this system, and Allah, Exalted be He, said: 

"For men is a share of wkat the parents and close relatives leave, 
and far women is a share of what the parents and close relatives 
leave, be it little or much - an obligatory share." 

(Quran: An-Nisa': 7) 

This verse abolishes the system that used to be applied before Islam when 
women and children used to be disinherited. The following two verses also 
abolish the contemporary systems that treat males and females on an equal 
footing, with regard to the shares of inheritance. This is considered an act of 
opposing Allah, Exalted be He, and His Messenger (PBUH) and transgressing 
His limits, as Allah says: 

their portions 
of inheritance]: for the mate, what is equal to the share of the two 
Jemales..." (Quran: An-Nisa': 11) 

And He also says: 

"...If there are both brothers 
share of two females..." 
The Pre- Islamic Period of Ignorance [Al-Jahiiiyyah) deprived women totally 
from all their rights in inheritance, whereas, ironically enough, contemporary 
ignorance has given her what she legally does not deserve. On the cpnlmry. 
[slam honors woman and treats her with justice, giving her all her legal rights. 
So, may Allah fight those disbelievers, hypocrites and atheists, whom Allah, 
the Almighty, has described saying 

"They wantto extinguish the tight of Allah with their mouths, but 
Allah refuses except to perfect His light, although the disbelievers 
dislike it." (Qur'an: At-Tawbah: 32) 



1 IbnMajah (2719) [3/315). 

2 At-Tirmidht (2096) [4/413] and Al-Hakim (8020, 8021) 14/333] 
3AbuD4wM(2885)| > ] ih(54)[lHI) 

4 Ad-Mrimt (2744) [2/779] and Ibn Abu Sluybah (311125) [6/241 J. 

5 Ad-Diriml (2751) [2/800]. 

7 11.1. Mjijl,(:-u.i.|.V»'i.||.ii.l ll.i, Mhi '■!...■, I. il. 1310321 [ft/242]^ 
- V [1/7M1. 




Causes of Inheritance 
and the Legal Inheritors 



There are three c: 



is of inheritance: 



I. Blood Relationship: Blood relation refers to the relation between 
two persons by birth rather than by marriage, no matter how far or 
near the relationship is, as long as nothing or none blocks them from 
receiving their pre 1 1 i J hai llah, Exalted be He, says; 
"...But those of {blood] relationship are more entitled [to 
inheritance} in the decree of Allah r (Qur'an: Al- Anfal: 75) 
Blood relationships include the forefathers, the offspring and the 
collateral relatives. The paternal forefathers include the father, the 
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paternal grandfather and so forth in ascending lineage, who are 
linked through males to a common ancestor. The offspring include 
the son, the grandson by the son and so forth in descending lineage. 
The collateral relatives include the brothers and their children, no 
matter how far down they descend, as well as paternal uncles, sons 
of paternal uncles (cousins), and so forth in a descending lineage'. 

2. Marriage: The marriage must be according to a correct (valid) 
contract of marriage, even if there is no consummation and the two 
spouses have not yet met in privacy. This is due to the statement of 
Allah,EialtedbeHe: 

"And far you is half of what your wives leave if they have no 
child. But if they have a child, for you is one fourth of what they 
leave, after any bequest they [may have] made or debt. And for 
them [i.e. the wives} is one fourth..." (Qur an: A n - N isa': 12) 
The two spouses inherit from each cither according to the aforesaid 
verse, and also in the rase il a ivi.i >sbk divorce is pronounced as Ions; 
as the woman is still in the waiting pei kid. 'or, during the waiting 
period, the woman is still a legal wife. The phrase "the correct com rat t 
of marriage" excludes the incorrect contracts of marriage, for the right 
of inheritance arises from only a valid contract of marriage, and the 
incorrect marriage does not affect the rulings on inheritance. 

3. The wala" (the freed slave's loyalty by virtue of emancipation): 
It is a relationship between the master and the manumitted slave, in 
which the former inherits any property the latter may acquire due to 
the formers favor done u> I lie latter. The inheritance is from only one 
side, i.e. if the manumitted slave dies, the emancipator inherits from 
him, and not vice versa. If the emancipator dies, then his universal heirs 
by oneself, and not co umvet'sui heirs, inherit from this manumitted 
slave. To illustrate, the Prophet (PEUH) says, 

"The wala' is a bond like thai of kinship." 

(Related by Ibn Hibban in his Authentic Book of Hadith, and also 

related and deemed sahik (authentic) by Al-Hakim) 

Thus, he (PBUH) made the wala' similar to blood relationships. 

Therefore, the wala is a cause fur inheritance like blood relationships, 

according to the consensus ol Muslim scholars. Moreover, it is related 

in the Two Sahihs' that the Prophet (PBUH) said: 

"1 cr/i'v, lite wiUS' is for the emancipator." 
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Inheritors According to Gender 

Inheritors are divided into mnkvnrid female lic-irs. Male heirs are ten: 
« The son, the son of the son, and so froth in a descending male 
lineage, for Allah, Exalted be He, says: 

"Allah histructsymi cancel -.ring your children [i.e. their portions 
of inheritance]: for the male, what is equal to the share of the two 
females..." (Qur'an: An-Nisa': 1 1 ) 

The grandson is the am: ;is the sun; I his i\ due lo Allah's statement: 
"O children of Adam..." (Qur'an: Al- A' raf: 26) 

And also Allah, Exalted be He, says: 

"O Children of Israel..." (Qur'an: Al-Baqarah: 40) 

« The lather, the paternal grandfather, and any forefathers of the 
r ii i i II I ii t 

"...And for one's parent f, to each one of them is a sixth of his 



same as the father . 
• The brother, wheth er h e is a f ull or half bro ther. This is because Allah , 
Exalted be He, says: 

"They request front you a [\egal] ruling. Say, 'Allah gives you a 
rulingconcemingonehavingneither descendants nor ascendants 
[as heirs]? If a man dies, leav i i chil >< , » U J 

will have half of what he left. And he inherits from her if she 
[dies and] has no child..." (Qur'an; An-Nisa': 176) 

This verse refers to brothers who have different mothers. As for those 
who have the same mother, but have different fathers, Allah, Exalted 
be He, says: 

"...And if a man or woman leaves neither ascendants urn- 
descendants but has a brother or a sister, then for each one of 
them is a sixth..." (Qur'an: An-Nisa': 12) 



,' NH1.KI IANCJ'- 



• The son of a full brother or the son of a half brother from the 

same father; as for the son of the brothel w Ik:- has the same mother 
of die i il i r ^ liul i i il J i 11 lather, he lm not inherit because he 
is one of the blood relatives. 

• The father's full brother (paternal uncle) and the father's half 

brother from the same father and the son of the aforesaid 

paternal uncle (cousin) and so forth in dew riding! 

the father's half brother froi i different fathers does not inherit from 

the deceased. To illustrate, the Prophet (PEUH) said: 

"Give I,. *.!"!• i' ..' i '". 'H 'i i M , 1 1 il . ,' in n't i iii ii 1 i.i <in . 

who are entitled to receive them. Then whatever remains >h>>n}<! be 

yivn in ilw ciWm with- n-liliiv oi :1k ikwilSill."' 

• The husband, for Allah. Exalted be He, says: 

"And for you is half of what your wives leave..." 

(Quran: An-Nisa': 12) 



Tlic wala (i.i t ij a bond like that 

of kinship" 
He (PBUH) said also: 
'Verity, the wala' is for the emancipator."* 
Female Inheritors are Seven: 

• The daughter, the daughter of the son (granddaughter) and any 

female grandchildren descending from male lineage. To illustrate, 
Allah , Eialted be He, says: 

"Allah instructs you wncerningyour children [i.e. their portions 
of Inheritance j: for fhe male, what is equal to tke share of the 
two females. But if there are [only] daughters, two or more, for 
them is two thirds of one's estate. And if there is only one, for 
her is half..." (Quran: An-NisS': 1 1 ) 

• The mother and the grandmother, for Allah, Exalted be He, says: 

"...But if he had no children and the parents [atone] inherit from 
him, then for his mother is one (hint And if he had brothers [and/ 
or sisters], for his mother is a sixth..." (Qur'ari: An-Nisa': 1 1) 



riLii'.iydihf ni.iy A I lahbqiii: asedwiili him)'.\st:AWda.inarf6' (traceable) 

hadlth stating that the Prophet (PRUH) said; 

"The grandmother (of the deceased) is to be given ih. \c\ <> 

a i iii 

(Related by Abu Dawud) 
. The sister, whether a full sister or a half sister for Allah, Exalted be 

"...And if a man or woman leaves neither ascendants nor 
descendants but has a brother or a sister, then far each one of 
them is a sixth..." (Q u r an : An-Nisa' : 1 2) 

Allah also says: 

"...If a man dies, leaving no child but (only] a sister, she will 
have half of what he left. And he inherits from her if she (dies 
and] has no child. But if there are twns^lt rmon ' 
have two thirds of what he left..." (Qu ran: An-Nisa': 1 76) 
« The wife (i.e. the widow), for Allah, Exalted be He, says: 
"...And for them {i.e. the wives] is one fourth. . ." 



"■\ r Cr!!y, (lie ™f(i' it far i!)C (■MHrtjiei/W/Dr." 

The aforesaid 1 i st generally covers the number of poss ible male and female 
inheritors, but in detail, they are fifteen male inheritors and ten female 
inheritors. One may diCLk the reicrcriLe il ihnri alt (lslanik Law) for 
more details in this regard; and Allah, Exalted be He, knows best. 

Types of Inheritors According to Their Shares of Inheritance 

Inheritors according to their shares of inheritance are of three categories: 

• Those entitled to s[n . n ilxs i Mini in not increase unless 

through the radd™ nor decrease unless through the 'awl (reduction of 
the heirs' shares). 
■ Agnate relatives: Those whose shares of inheritance are not defined 

• Blood relatives: They are to inherit when there is none entitled to prescribed 
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shares are ten: spouses, parents, paternal 

of the son, sisters (whether full sisters or 
■rs who have the same mother. Each one of 

ytitled to prescriheu shiLvs v.ill he expkii i\l-lI in detail. 



H i i 

2 Al-Hikim (8071) [4/490], Ibn Hibban (49..I!) | lims|, M-IS.ivh.iCji (31433) | l'IM<>i|; 

see also Al-Bt.khari 12535) |5/2i)< n -.1 111(1707) [5/3H7J. 
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virtue ofemaneipaliun). 
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9 Abu DiwWdSSS) [3/2014]. 
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heirs. To illustrate, if something remains of the estate after the prescribed heirs take 
their shares, and there is no agnate heir to take over the remaining portion, this portion 
i,. -., he f..i i si- r United among the prescribed heirs, each accord my, e ■ ' nri 
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Inheritance of Spouses 



The husband inherits one hall the estate il the deceased wife does not 

hevc,i child iniale or le male; teen il'innr. ar.nLit.-r husband), (.1 .1 graiujehikl 
by her son. However, the husband inherits one- fourth if the decease.. ; . ■■■. i 1".. ■ 1 1.,:-, 
a l ill 1 11 1 c'l ndehil hi her hi in llii-lule .11 il I ilti il k I !e, si' 

-.Hal fur ytm i>: luii/aj'wlinl yam tviri-s !i:-vc if dry hnv-c no chilli. 

Bat if they have a child, for you Is imnjbii.n n. . •• j'.. uv, 

after any bequest they [may have] made or debt. . ." 



Thewifeforthewivestogether) inhere, nm Uirlh liie estate if the deceased 

liuslmiiJ lines en! hue,: a i.ir'il (male or lein.ilc; eeer : : in mi au.il'iier v.kcj.o:- 
a grandchild by hi:, son. She (o, n K wives rnp-tber) inherits one-eighth if the 
deceased hik-knie has a ..liilu ura iriandchild he hi.- idii In LAisiratc. Allah, 
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"...And for thai ' . i , u>u leave no child. 

But if you leave a child, titeu/i i lit . ighth of what you 
leave, after any bequest you [may have] made or debt." 

(Qur'an: An-Nisa: 12) 




Inheritance of Fathers and 
Paternal Grandfathers 



The father of the deceased or She paternal grandfather (in case the father 
is dead) is entitled to inherit one- sixth of the estate as a prescribed share if the 
deceased has a son or a grand i In hi! i> I a hi ' ! to. 1 1 

iiirJi of his 
-Nisi'; 11) 

The father of the deceased (or the paternal grandfather in case the father 
l' di id i n lutit, mil li\ ii I'll ill j; ,u,il hji, ll lln ill , i I'nJ '1 j, i.« . lnl.l, hi i 
grandchild by his sun. rhis is according lo Ihe noble verse that states: 

"...But if he had no children and the parents [atone] inherit from 
him, then for his mother is one third..." (Quran: An- Nisi': 11) 
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In this verse, Allah, Exalted be He, entitles the inheritance to both parents; 
the mother inherits one-third of the estate whereas the share of the father is 
not defined. Therefute, I In.- failicr ye^ whaie-cer remains of the estate by virtue 
of agnation. 

The rather (or the paternal grandfather in case the father is dead) inherits 
by virtue of both prescribed share and agnation if the deceased has a daughter, 
or a granddaughter by his son. The Prophet (PBUH) says: 

'Xrive the shares of the inherilinht- <;,<■:■ /..■. nh,;,l in the Qur'&n) to 
those who are militia! In nvf/w :heiti. Then whatever remains 
should be given to the closest male relative of the deceased!'' 
That is to say, the rest ot the inheritance goes to the closest male relative 

i Mil I i in i I I i I 11 i 1 in I I I I ' [i i i I i i i nl 

son and the grandson. 

To sum up, the father has three cases: 
■ The first: The father inherits only by virtue of prescribed share if 
the deceased has a son, or a grandson by his son, and so forth in a 
ilr'OTnlinj; lineage. 
• The second: The father inherits only by virtue of agnation in case 
the deceased has no son, or a grandson by his son, and so forth in a 
descending lineage. 



The paternal grandfather is the same as the father in the above three cases 

us iiKiitiniK'il i- 1 lli.: Quvjii .mil ih.- .': ,ih f Prophetic Tjacikiian) in cast tin' 

father is dead. However, the paternal grandfather ha:; an adriilii>i:;il ioinili 
case, namely 1 1 1 1 1 e 1 II I 1 1 1 broth ers, or half brothers from 1 1 i ■■ I at h e r ; :, 

side. Scholars have two different opinions in this regard. 

The first opinion is that paternal grandfather of the deceased equally 
shares the estate with the deceased's brothers without preventing 
them from receiving their share, and then they all equally share the 
remaining estate by virtue of agnation according to certain known 
rules in this regard. This opinion is based on the fact that the paternal 
grandfather and the brothers of the deceased are equally agnate 
relatives of the deceased's father, who is already dead; the deceased's 
pau-i nal iii ani.l:",ulie: i:-. his father, and the deceased's brothers are his 



sons. Therefore, the deceased's paternal grandfather and the deceased's 
brothers share together the estate and the paternal grandfather is to be 
treated as any one of them regarding inheritance. Tin', is [he opinion of 
a group of the Prophet's Companions such as ' All Ibn Aba lalib, Ibn 
Mas' Ad, Zayd Ibn Thabit, and it is also the opinion of Imam Malik, 
Imam Ash-Shafi'i, the two Disciples of Imam Abu Hanifah.' and 
the well-known opinion reported to have been maintained by Imam 
Ahmad in this regard. They readied this opinion on the basis of many 
evidences, ijtihitt,' and analogical deductions, which are mentioned 
in the elaborative main volumes on inheritance. 
The second opinion is that the existence of the paternal grandfather 
in ii 1 1 [hi. d ii i ii I in i in i i in! in hi just as th mi 
of the father does. This is the opinion of Abu Bakr As-Siddiq, Ibn 
' Abbas, and Ibn A/-7.Liha\ risalsm j .ntd i<> r.ivc been adopted by 
'Uthman Ibn 'Affan, A'ishah, Ubayy Ibn Ka'b, Jabir Ibn Abdullah 
and others. It U ako the opinion mamuined by Imam Abu Hanitah, 
and it is one of the opinions reported to have been adopted by Imam 
Vhmad ' li u o e hi i| inion i In nn n i nl ined I i I liul 
E I is llo Mil { I 1 Mi ii I 1 ill lull i i it 31 

'Abdul-Wahhab (may Allah have mercy on them all). They have 
based their opinion on many proofs, and this is the preponderant one 
compared to the first, and Allah knows best. 



1 Al-Bukhari (6732) [12/14] and Muslim (4) 17) [6/54]. 

- Hi i. I -i|l. -I -I'll I u. i In l 

Yusuf and Muljammad Ibnul-Hasan Ash-Shaybani. 

3 Ijtikad (legal reasoning and discretion): Ai ' 

:x:-.i'i.l on lIil iiikTpvniinn ./.ml .lppl. -_--.L- i . --": I ui'iIk- : : -. .ili- In 

Proplieli; Siuui,r/r. Coniensus ol sdioliirs niui Analogy 
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Inheritance of Mothers 

The mother of the deceased has three cases regarding inheritance: 
The first case: The mothei inherits one-sixth of the estate if the deceased 

has an inheriting descendant, such as a child (male or tenuis:: or a 
iddiildbythesmi n case th ha i i in 

whether males or females. This is because Allah, Exalted be He, says: 

"... And for one's parents, to each one of them is a sixth of his 

estateifheleftchildren..." 

Then Allah says in the same verse: 

"... And if he had brothers (and/or sisters], for his mother is 

a sixth..." (Qur'an: An-Nisa*: 1 11 
The second case: The mother inherits one-third of the estate if ihe 

deceased has neither a descendant he* r h i hiki or a grandchild 
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by his son, nor does he have two or more siblings, whether males or 
inimk:,. This is because Almighty Allah says: 
"...But if he had no children and the parents [alone j inherit 
from him, then/or hk mother is one third.." 

(Quran: An-Nisa: 11) 
The third case: The mother inherits one-third of the remainder of the 
estate, not of the cstatf ilself, in any of the following two cases: 

• If the deceased is a female and she has left a husband, a father and 
a mother 

• If the deceased is a male and lie has left a wife, a father, and a mother 
These two cases are known as ihr ' I. 'iintriyytilitu ' hu:ansc ' Uiim Ihnul- 

Khatiah lias judged that the mother is to inlicrii one-third of the remainder 
of the estate after the deceased's spouse receives his/lvr \haiv of llie estule . 
Commenting on these two cases, Shaykhul- Islam Jbn Taymiyah (may Allah 
have mercy on him) said: 

' I I I L 'l ' ' I " I L ' L I U 111 1 ' II 

Exalted be He, entitles the mother to inherit one- third of the estate if 
the 1 :■:;■> n, tram '•■Hi ml;,; it ilw , i, -maetl son or daughter; Allah says, 
'...But if he had no children and the parents [alone} inherit from 
him, tkenfor hismotheris one third.. .'{Quran: An -Nisa: U) After 

ill , iiL - -l ,i 'i' 4. i-L'cciva I In i p u- , ,' fi i ' rem, ,, 

I I' I I ' ' i L , i 

J, ;k i! Mi-mi t!u "i ' , ili ii' ,l- i ,'r tl„ ■ lioli ,-!ji, , iV ,v,' 

' ' I ' .1 I ' 

I i - i , ' u i i ' 

i i r tit It 

til,: remainder of the estate ,>s otie-lhini fur the mniht r itiut file res; 
for the father" 



J. , MM ■ I, [[.■ »■!. ! I.I ill i l! J 'III,. I .,11,1.1 lUCHhtT. 

. M in I [n, i 1 .vi ; i mi ' ■ ... j -| .'.I.J i;r 

" II i i'i I I "| 




Inheritance of Grandmothers 



The grandmother meant here is the full grandmother, who is entitled 
to inherit. In other words, it is every grandmother related to the deceased 

through the mothers nnly, such as the miller™! yraiulmntlier. her mother. 
dielatter's mutliLr tc he ilso ever; >rn.i i. I. i i I f. the deceased 
through the thers il si li aivtlie father's mother, I h | i ml ran d father' 
mothet 11 i 10 * mil ndmodu 1 > I k > i m i 

motlier <il ils. 1 iiiihiT, a motlier oi [lie pi.ueinal urnndhither, or a mtillier of 
the paternal grandfather's father, etc. Hi" i he ndmother who is not 
entitled to inherit is the one whose son is the mother's father, or the paternal 
grandmother's father, etc. Such a grandmother does not inherit as she is 
regarded as a cognate relative. 

ti hurl, the e j I u. v V i iiiil 1 in inhi • > i nil i n i i i 
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• The one whose son is either the father or a paternal grandfather of the 

deceased; she is related to the deceased only through a male lineage 

• The one whose daughter is a mother of either the father or a paternal 

grandfather of the deceased 
However, the grandmother who is not entitled to inherit is the one whose 
sod is the mother's father, or the [internal grandmother's father, etc. In other 
words, she is the one who has a male child whose immediate ancestor and 
offspring are two females, provided that she is one of them. 

The evidence that a grand mot liei is to inherit is derived from the Sumiah 
(Piophetic Tradition) and '.chnlarj' i-iiru-mus. As tor the proof in the Stmimli, 
it is narrated on the authority of Qabisah Ibn Dhu'ayb (may Allah be pleased 
with him) that: 

"A grandmother went to Abu Bakr asking him for her share of 
inheritance. He said, 'There is nothing prescribed for you in Allah's 
Booh (the Quran), nor do I know anything for you prescribed in 
the Sunnah of the Messenger of Allah (PBUH). Go home until I 
ask the people. He then ailed lite people, and Ai-Mughirah ibn 
Shu 'bah said, '/ had been present with the Messenger of Allah 
(PBUH) when he gave a grandmother one-sixth of the estate.' Abu 
Bakr said, 'Is there anyone with you (to testify that the Prophet 
(PBUH) did so)?' Muhammad Ibn Maslamah stood and said the 
same as Ai-Mughirah ]hn Shu 'bah had said. So Abu Bakr granted 
her the sixth. Another grandmother came to ' Umar Ibnul- l<Jitit!i>!i 

asking him for Iter slum ofiiti 'I nid, Nothing has been 

prescribed fm yeo. in MUi'f Honk l'\0 u eiMl: ivfiiie vsluk:}. iftlwe 
are two of you iti i i i lever of you is the 

only one left gets it all' "' 

(Related by the Five Compilers of Hadtth except An-Nasaf , and it 
is deemed sahib, (authentic) by At-Tirmidhi) 
It is also narrated on the authority of Buraydah who said: 
"The Prophet (PBUH) entitled the grandmother to one-sixth of the 
estate in case of the absence of the mother of the deceased." 1 



Theaforementione.lt i n n that a grandmother has the righ I 

to i nherit one- s ixth though , as Abfl Bakr As- Sid diq a nd ' Umar I bn u ] - K I , a flab 
indicated, there is no ruling for grandmothers in this regard in the Quran. 
This is because the ruling of inheritance regarding mothers that is mentioned 
in the Book of Allah is restricted to the direct mother. The grandmother can 
also be called a mother, as Almighty Allah, says: 

"Prohibited to you [for marriage] are your mothers,." 

(Qur'an: An-Nisa: 23) 

But she is not one "Mi I prescribed lures of inheritance 

mentioned in Quran. In spite of th is, it is the Messenger of Allah (PBUH) who 
entitled the grandmother to get one sixth of the estate, so her inheritance is 
confirmed by a proof from the Surmah (Prophetic Tradition). 

Likewise, a grandmother's inheritance is confirmed by the consensus of 
scholars. There is no disagreement among scholars regarding the right of 



' Abbds and some sdioki rs ™ I i 1 1 e d grs 11 d mothers to inherit however m 
they are, provided they are on the same level of kinship to the deceased, except 
the grandmother whose son is a non-inliei i r;nidiii!l icr of the deceased, 
such as the mother of mother's father. Some other scholars are of the opinion 
that only three grandmothers are entitled to inheritance, namely the mother 
of the deceased's mother, the mother of the deceased's father, and the mother 
of the paternal grandfather of the deceased. 

The non-existence of the mother of the deceased (such as being dead} is 
a condition for the grandmother to inherit. This is because the grandmother 
is related to the deceased tliu i i i i i 1 i p j 

regard states that whoever is related 1o the deceased through a certain 
person is prevented from inheritance by the same person { ex. k }>1 1 1 rl n 
cases). Scholars unanimously agree that the mother excludes all grandmothers 

How Grandmothers Inherit 

If a grandmother is the only surviving grandmother, with the absence (i.e. 
death) of the mother, she is to inherit one-sixth of the estate as previously 
stated. However, the opinion stating that the grandmother, just like the mother, 
is to get one-third if the deceased has neither a descendant heir nor two or 

morn siblings, is irregular and unreliable. 
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In case there aire more than one grandmother and they are on the same 
level of kinship to the deceased, they are to equally share one-sixth of the 
estate as the Prophei's t.i nip;! minis iude,eil in such cases. The reason for this 
is that they are more than one and that the share of the grandmother(s), which 
is one-sixth, is independent and equally divided among them, as there is no 
male heir who can share them their one-sixth share of the estate. Hence, one 
grandmother is equal to many grandmothers in this case, just like the ruling 
on the inheritance of more than one wife. So, none of such ^■s.ndnuilhers i:, 

ii i i li ill 1 !>f kinship In (lie (i, 1,1 

However, if one of [hem is closer in :he deceased, she is in lake dieinu- si Kill 
of the estate alone, whether she is from the paternal or the maternal side. 
Thus, such a grandmother prevents the other remote grandmothers, as they 
i I 1 ii i I i i ii In i ii iii i 1 1 h in more 

thanonebutwithdifferentlevelsofkinship.theinheritancegoestotheclosest 
to the deceased. 

The grandmother who is the father's mother is to inherit despite the 
existence of the father, and, likewise, the grandmother who is mother of the 
lalber's hillier is lo inhcri: despite die existence of the Inducts falhei' (i.e. her 
son); dins, she is mil excluded by ilic one I hough which she is related to the 
deceased, in contrast to the rule that states: Whoever is related to the deceased 
through a certain person is prevented from inheritance by the same person. 
This is according to the Willi narrated by Ibn Mas' ud (may Allah be pleased 
with him) who said regarding the grandmother and her son; 

"She was the first grandmother whom 'he Prophet (PBUfy judged 
to be give a sixth (of the eiti'te) despite the fact that s/ii had i? son 
i i i 

(Related by At-TirmidhI) 
The reason behind this is that the grandmother in this case does not replace 

Ii 4 I I I i I I I I II h I 1 I I I 1 I u II 1 

not to be prevented from inheritance in case that person exists. 

Shayldiul-Islam Ibn Taymiyah (may Allah have mercy on him) said: 
"The opinion of those who maintain thai 'Whoever is related m the 
deceased throuff i , i 

the same person; is invalid in every respect, forward and backward. 
On the one hand, not every one who is related to the deceased by 
someone is prevented by the latter from inheritance. To illustrate, a 



ii:i\!<;-n,-il faiifbivllur m n iis'tr is ,iv< r>,vv?nudfm;;i inheritance by 
the existence of the mother. On the other, if the deceased has a son 
who has died, the loiters son prevents the deceased's paternal uncle 
t 1 ">< '»'«- ' i > ,,' . l ,a$ed has a brother who has 

died, the tatter's son prevents his paternal uncle from inhi . tin, . 
There are other examples showing that the l< h n n , I i , 

,' i) i uliom the former 
doesnotrelatitotln. i d. Rai m>l reason i evet 

gets the share of another is excluded from inheritance by the tatters 
t w , < ' ' ' i t I i i < 

'ii.ia th grandmothers replace the mother in inheritance in case 
the latter is al 

by the mother's cxi \ ft e moth 

deceased. And Allah knows best" 



Alv.i h:i',MiJ(2894[3/213].At.l 

2 AM Diwud (2895) [3/2014]. 

3 At-Tirmidhl (21 Q7) | -IM 2 1 1 . 




Inheritance of Daughters 



The deceased's daughter inherits half of the estate on two conditions: 
The first condition: is that she is the only daughter of the deceased. 
The second condition: is that the deceased does not have a son (or 
sons) so that they j ni nth- cu 1 1 iiiruv .ijjnation to the deceased. 
The evidence is shown in the verse as Allah, the Almighty, says: 

"Allah instrttctsyouconcerningyour children [i.e. their portions 
of inheritance]: for the male, what is equal to the share of the 
two females. But if there are [only] daughters, two or more, for 
them is two thirds of one's estate. And if there is only one, for 
her Is half..." (Quran: An-Nisa : 1 1 ) 



The phrase "...And if there is only one..." ir 
oes not inherit half the estate unless she has m 
nd the phrase "..for the mate, what is equal to ii 



cs the condition thai sl-u 
ters {from the deceased); 
tare of the two females..." 
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The first condition is I ,' v n- " lenceofamale relative to makeher 
an agnate heir, namely a brother or a son of her paternal unde, who 
are of the same level of kinship to the deceased 
The second conditio.-- 1' il i-ran ■ lis i , oi i Mjrticipantheirofthe 
deceased, namely a sister or a daughter of her paternal uncle, who is of 
the same level of kinship to the deceased. 
The third condition: is the non-existence of a descendant heir who is 
higher than her in level of kinship to the deceased. 
Two daughters or more inherit two-thirds 
of the estate on two conditions: 

The first condition: is that they must be two or more. 
The second condition: is the non-existence of an agnate relative of the 
deceased, name]) his m. In lliis reg ml, Allah, Exalted be He, says: 
"Allah instructsyoit concerning your children [i.e. their portions 
efinheritance]:for the male, what It equal to the share of the two 
females. But If there are [only] daughters, two or more, for them 
is two thirds of one's estate..." (Qur'an: An-Nisa': 11) 

The phrase "...for the male, what is equal to the share of the two females..." 
indicates that the non-existence of an agnate male rotative- is a condition so 
that daughters can inherit two-thirds. The phrase "...But if there are [only] 
daughters, two or more..." indicates that they must be two or more. 

Some scholars have mistakenly understood the aforementioned verse and 
thought that two daughters are not to inherit two -thirds of the estate and that 
they must be three daughters or more. This is the opinion adopted by Ibn 
'Abbas, unlike the majority of scholars who maintain that two daughters or 
more are to inherit two -thirds of the estate. This is stated in the ha&Uh narrated 
by $bir Ibn ' Abdullah (may Allah be pleased with him) as saying; 

"The wife of Sa 'd Ibnur-Rabi ' went to the Messenger of Allah (PBUH) 
with her two daughters and said, 'O Messenger of Allah! These are 
the daughters of Sa'dlbnu Kali, hi fa; t \ > •killed as a martyr 



when he was with you at the Battle of Uhud. Their paternal uncle 
has taken all their property, and he has 

'flii't, i :vi!l mil he avmisri i ' ' lf i J 

Messenger of Allah (PBUH) s 

matter. Then the 1 '' ■ i e was revealed. Therefore, the 

Messenger of Allah (PBUH) called the uncle of the daughters and 
said to him, 'Give the two daughters cfSa 'd two-thirds (of the estate) 
end (heir mother an eighth, ami what remains is yiHrr.s." 
(Related by the Five Compiler;, r>[ Hmltlli except An-Nasai and is 
deemed hasan (good) by At-Tirmidhl) 
The hadith proves that hm daughter; a rt: to take t'.vo- thirds of the estate 
ot '!i d i I, i i i n | i. nl tli.it ,Ltll i i .1 l,i 

subject and a Prophetic explanation of the verse that states, "...But (/there are 
[only] daughters, two ar mare, for them is two thirds of one's estate..." The 
Ijadith is a demonstration of the meaning, the verse, particularly because the 
reason for the revelation of this verse is the story of the two daughters of Sa'd 
Ibnur-Rabr and the question of'their mother regarding their inheritance. 
Moreover, when this verse was revealed, the Prophet (PBUH) called their 
uncle to order him in give ilu-in thdr share of estate. 

As previously stated, some scholars are of the opinion that three or more 
daughters, nut iv.'o or more, are io innersi <>vo thirds oft lie estate. The reply to 
this opinion tan be through many proofs Anninj; ilieni i.-. ihe i'act thai Allah, 
Exalted be He, has entitled the male to inherit a share equal to that of two 
in I i Hi i i 

agnation is higher, then, with greater reason, she gets one-third in case there 
i female HI her, who; ' i I. wer. It is a method of pointing out the 

major by relating it to the minor. Allah, Exalted be He, has mentioned the 
share of one daughter literally and that of two daughters by indication. Hence, 
the phrase "...two or more..." in. the aforementioned Qur'anic verse indicates 
that the prescribed share of daughter di tiers vith their number, 

even if they are more than two; and Allah knows best. 

The two daughters of the deceased's son are regarded as daughters of the 
deceased himself as regards inheritance (if thi dec a- . n is dead). So, they 
ill il two -thirds whether t i i i I 1 h 

sons of the deceased) of the same degree of kinship to the deceased. Two -thirds 
are to be given to the granddaughters of the deceased by means of analogical 
deduction, i.e. considering them two daughters of the d : ed, ovideel til 
three following conditions are fulfilled: 



1- They must be two or more daughters. 

2- The non-existence of an agnate male heir of the deceased, namely a 
grandson (son of the deceaseds son), whether he is their brother or a 
cousin of the same degree of kinship to the deceased 

3- The non-existence of an inheriting descendant of the deceased, for 
such an heir is higher in level of kinship to the deceased, such as a son 
or a daughter of the deceased; and Allah knows best . 



1 Abu Dawud (2891) [3/212], At-Tirmidhi (2098) [4/415] and Ibn Majah (2720) [3/316]. 

2 In thii regard, Lt should be taken in tr s a>n ;;kk'nai u n 1 1] at every generation is prior to the 
following one in inheritance. 
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Inheritance of Full Sisters 

Allah, Glorified and Exalted be He, has instructed the share of full sisters 
(from the same parents) ami imUtiiuI hait listers with brothers who are not 
from the same mother. This is stated in the following verse at the end of the 
Sura of An-Nisa' ( Women)': 

"They request from you a [legal] ruling. Say, 'Allah gives you a 
rulingconcerning onehavingneither descendants nor ascendants 
las heirs]. If a man dies, leaving no child but [only] a sister, she 
will have half of what he left. And he inherits from her if she [dies 
and] has no child. But if there are two sisters [or more], they will 
have two thirds of what he left. If there are both brothers and 
sisters, the male will have the share of two females..." 

(Qur'an; An-Nisa': 176) 



■ INH!-.:;iT«fl- 



descendaiitsbutlimabrvthnn «■ i«. 

is a sixth. But if they are more than two, they share a third..." 

(Quran: An-Nisa: 12) 



The first condition:! ;|„,,„u-. i-Iuik..- i. .mi i,,n.iH: ic-htive, namely, a 
full brother. 1 his is according to the verse, "...If there are both brothers 
and sisters, the male will have the share of two females..." 



s the non-existence of a participant heir, 
namely, a full sister, as Allah, Exalted be He, says, "...If a man dies, 
leaving no child but [only] a sister, she will have half of what he left. 
And he inherits from her if she (dies and] has no child. But if there are 
two sisters [or more], they will hare two thirds of what he left..." 

i I • iiui coinJ n i I ii 01 i i ndani in ill Ik ii , 

namely, a father and a paternal grandfather, according to the soundest 
opinion of scholar:, '.villi regain [o t h 1 s cnsc. 
The fourth condition; is I he mm -existence of descendant heirs, 
namely, the son, the grandson by the son in descend big lineage, 

ih i n I , in I I ilu oili i Ii i nli i II 

descending lineage. 
The evidence of these two conditions (i.e. the third and the fourth) is that 

1 roth i mi u I I ii,- In Ii i ih i I 

the deceased having neither descendants nor ascendants (as heirs). 

A paternal half sister inherits half of the estate on five conditions, four 

of which are [he same eonuiiiom lliiii govern Lin- nlK.rinmee ill : lull sister 
mentioned above and the fifth condition is the non-existence of a full brother 
or sisfnn This is linearise linn- .ire slnmi'iT in ilieir degree of kin ship iiian ilie 
paternal half sister. 

Two or more full sisters are to inherit two-thirds as stated in the Qur'anic 
verse, "...But if there are two sisters [or more], they will have two thirds of 
what he left. . ." However, there are four cond itions that must be f u 1 It 1 1 e . I :, o 1 1 . r. i 
they can inherit the two thirds: 
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The first condition: They should be two or more, according to the 
verse, "...But if there are two sisters [or more]..." 

The second condition: The non-existence of an agnate male relative to 
them, namely one or more full brothers, as Allah, Exalted be He, says, 
"...If there are both brothers and sisters, the male wilt have the share 
of two females..." 

The third condition: The non-existence of descendant heirs who are 
the children and grandchildren by the sons, as Allah, the Almighty, 
says. "...If a man dies, learingno chitdbut [only] a sister, she willhave 
half of what he left..." and then Allah says, "... But if there are two 
sisters [or more], they will have two thirds of what he left. .." 

The fourth condition: The non-existence of male ascendant heirs, 
who is the father ace ling I hi i nsensus of Muslim scholars. The 
male ascendant heii n i case ma hi ilso the paternal grandfather, 
sccurdins; to the sounds' opinion in [his mraixl. 
Two piUtnwl lull' sisters or more arc lo inherit two-thirds as there is 
a consensus that the verse regarding the ktilahiii is applicable lo them 
"...If a man dies, leaving no child bat {only] a sister, she will have 
half of what he left. And he inherits from her if she [dies and! has no 
child. But if there are two sisters [or more], they will have two thirds 
of what he left..." (Qur'an: An-Nisa; 1 76} However, they are not to 

be given the two-thirds un I t4iih y fulfil litions; the first four 

conditions are the same like the previously mentioned conditions 
regarding the inheritance of full sisters. 

The fifth condition: is the non-existence of full sisters or full brothers. 

Hence, if there is one or more full sister or brother, the paternal half 

sisters are not to inherit two-thirds. They are to be excluded from the 

inheritance by the existence i ml rothci or two full sisters unless they 

have an agnate relative. However, if it is only one full sister, the paternal 

half sisiert.s] is to be given one sixth to complete the two-thirds. 

In case there is only a daughter and one or more granddaughters by the 

an, the daughter is to take a half and the granddaughter(s) by the .son is to 

ike one-sixth as the remainder of the two-thirds. This was the verdict of Ion 

las' ud (may Allah be pleased with him) in such a case as he said: 

"This was the verdict oj :1k Mi-stat^r ofAILiii i I'liUII) in this regard."' 

(Related by Al-Bukhiiri} 
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The reason for this is that there are more than one daughter for the 
deceased and hence they are entitled to two-thirds according to the verse in 
which Allah, Exalted be He, says, "...But if there are two sisters [or more], they 
will have two thirds of what he teft..." The daughter is given a half because she 
is higher in the level of kinship and one- sixth is left for the granddaughter! s) 
of the son as the remainder of the two -thirds, provided that the following two 
conditions are fulfilled: 

The first condition: The non existence of an agnate relative to her, 
namely a grandson (by a son) who is equal to her in the level of kinship 
whether he is her brother or a male cousin (son of a paternal uncle) 

The second condition: The non-existence of a descendant heir who 
is higher than her in the level of kinship except the daughter (of the 
deceased) who inherits a half, as the granddaughter never takes one- 
sixth except with the daughter. 
In case there is a paternal half sister with a full sister, the forme r takes one- 
sixt 1 1 as ii remainder of IV wi -rl-.i rrls, according to the consensus of scholars as 
stated by more than one scholar. This is according to the analogical deduction 
by comparing this case to the case of the granddaughter (by the son) and the 
daughter. However, the paternal half sister is not to take one-siith unless two 
conditions are fulfilled. 

The first condition: is that she must have only one full sister who 
inherits a half as a prescribed share. If, however, there are many full 
sisters, they exclude the paternal half sister as they together take the 
two -thirds leaving nothing for her. 
The second condition: is the absence of an agnate relative of hers who, 
in this case, is her brother. If she has a broth er, then they ( she and her 
brother) are to inherit the remainder by virtue of agnation, after the 
full sister receives her share. This remainder will be divided between 
them on the basis that a male is to receive the share of two females. 
And Allah knows best. 



1 Chapter No, 4 of the Quran. 

2 KaUlah: A case related to the rulings on iriheri 
neither descendants nor ascendants fas heirs), 

3 Al-Bukhiri (6736) [12/21]. 




Inheritance of Sisters with 

Daughters and Inheritance 

of Maternal Siblings 



In case there is a diuijl n r i li j I d) or i o with one or more full 

or paternal half sisters (of the deceased), the existing dauglncr(s) whether one 
r he majority of 
I rnongsl lb inionsand n 

Mi i i! 11 11 I Lersur | - i ! I t I n 1] 111 an ) elation C 

This is what the scholars of ml. .■,■..' , n ilion with other 

relatives." 1'hus, they are to hi: yvcn whatever remains from the prescribed 
share of the daughters or son's daughter. This is illustrated in the hntlHh related 
by Al-Bukhari and other compiler > I i i i hilt states: 

"Abb Mtisa (may Allah be phased with him) was asked 

a case of inheritance in which the deceased had left a daughtt 
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son's daughter, and a sister. He mid, 'The daughter is to take one- 
half and the sis , Jit -ibu Afaso added, "Go to [bn 
Mas 'fid and he wilt tell you the same! Ibn Mas dd was asked and 
was told of Abd Musi's verdict Ibn Mas'Ud then said, '(If I give 
the same verdict,) I would stray and would not be of the rightly- 
guided. The verdict i will give in this case will be the same as that 
of the Prophet (PBUH); one-half is for the daughter, one-sixth for 
the son's daughter so that both shares make two-thirds of the total 
estate, and the. rest is for the sister '" 
This hadith is a clear proof that the sister, with the existence of a daughter, 

is considered an agnate relative and is to be given what remains from the 

prescribed share of the daughter and the son's daughter. 

A maternal sibling, whether a male or a female, is to inherit one-sixth 

and if they are two or more, they are to inherit one-third and then it is to be 

divided equally among them, whether males or females. In this regard, Allah, 

Exalted be He, says, 



"...And if a man or woman leaves ne 

descendants but has a brother or a sister, then for each one of them 

is a sixth. But if they are mare than two, they share a third..." 

(Qur'Sni An-NM': 12) 

Muslim scholars have unanimously agreed that the siblings intended in the 
verse are maternal half brothers and sisters. It was even recited by Ibn Mas'ud 
and Sa'd Ibn Abu Waqqas in the following w.ii of recitation: "...but has a 
brother or a sister by the same mother..." Allah, Exalted be He, has mentioned 
the siblings in this verse without giving preference to anyone over the other, 
accordingly, the female is equal to the male in this regard ! . Imim Ibnul- 
Qayyim (may Allah have mercy on him) said, "This is the sound analogical 
deduction and the balance that conforms with the meaning of the Qur'anic verse 
and the understanding of the prominent Companions of the Prophet (PBUH)r 

One maternal sibling is to inherit one-sixth provided that the three 
following conditions are fulfilled: 

The first condition: The non existence of a descendant heir 
The second condition: The non existew e of an ascendant male heir 
(such as a father of the deceased or t he deceased's patern al grandfather, 
and so forth in ascending lineage) 



Chapter 11: InhcricuKi;..'' .mi. ■ : ill. Uiiiglii.-u, and.,. 277 

The third condition: He or she must be alone. 

As for the inheritance of maternal siblings, they are to inherit one- 
third under three conditions. They are as follows: 
The first condition: They must be two or more whether m ales, females, 

or both males and females. 
The second condition: The non-existence of a male descendant heir, 

namely a deceased's son or a grandson {by the son) and so forth in 

descending lineage. 
The third condition: The non-existence of an ascendant male heir, 

namely the father and the paternal grandfather and so forth in 

ascending lineage. 

The maternal siblings are characterized by five rulings: 

The first and the second rulings: There is no preference for the 
male over the female among them in inheritance, whether there 
is one maternal sibling or more. In case there is only one sibling, 
Allah, Exalted be He, says. "... And if a man or woman leaves neither 
ascendants nor descendants but has a brother or a sister, then far 
each one of them is a sixth..." and in case they are many, Allah, 
Exalted be He, says, "...But if they are more than two, they share a 

third..." According to tht m I uslin » hula: s the meaning 

of kalalah is: the one who dies leaving neither ascendants nor 
d . i- Mir:, thus, the non-existenceof ascendants and descendants 
is a condition in such a case. The descendants include the male and 
the female children and grandchildren (children of the deceaseds 
son) and so forth in descending lineage, and the ascendants include 
the father and the paternal grandfather and so forth in descending 
lineage. As a proof thai there is no preference for the male over the 
female in this case, Allah, Exalted be He, says, "...But if they are 
more than two, they share a third..." Therefore, il is clear that Allah 
has entitled them to share the inheritance together, and the sharing 
indicates that each one is given an equal share. The wisdom behind 
this, Allah knows best, is that they are relatives on the maternal side 
only, and they all are the same with regard to this. Hence, there is 
no preference for the male over the female in contrast to kinship 
through the paternal side. 



_^i 
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T 1 liu i ruling. !l i ! i • I L ill i 1 I lii i u li 

female relative (i.e. his mother), eel he slill has the right to inherit in 
colli rasl in others win) do mil inliersL if [In; reLaion In f III.- deceased is 
through a female such as the case of a son of a daughter. 

The fourth ruling: They partially exclude whoever caused their relation 
In the deceased and decrease his shire (namely the mother in this 
case). Taejei(nL'. [lie mothers share el'lne estate in this casedecieases 
from one-third to one slab, as she is the cause of their relationship 
to the deceased. This ruling comes in contrast, with (he general rule 
which states that whoever is related to the deceased through a certain 
pci '■<>n is psevenied frnai inheritance b;,' ihe same person. 

The fifth ruling: They inherit with the one through whom they are 
related to the deceased, i.e. their mother, while this is not the case 
normally. For example, the son's child (male or female) is not to inherit 
with the son. H.ii.e' • 1 1 1 ■ . ,nn iri il grandmother (i.e. the mother 
of a father, the mother ol the paternal grandfather and so forth in 
ascending lineage) resembles the maternal siblings in this ruling, as 
she is related to the deceased through her son, and yet she still has the 
right lii ml-crik despite -.lie o\lc:io.- d her sua. 
To conclude, whoever is related to Ihe deceased through a certain person 

is not prevented I mm iiiheuMiK e I v. hie same person unless Ihe liltier replaces 
Ihe former in iniiei ■lance. I ioucvci. if [he lallei doe.-, mil replace the former, 
then I lieu; is mi exclusion. Ibis is as in rh.e rase of inalcrnal siblings; I hey do 
not inherit the share of the mother in case of her non-existence. Similar!;, 
the paternal grandmother (mother of the father or mother of the paternal 
graikllallmi and so forth in a.,cem:im; li. least; Cues aol lake Ihe lathers or [be 
paternal gundlailmi ■ -li n. ,. .1 r -Ik s in inherit n'ith any of them hy virtue of 
motherhood in casenl t.n irntli 1 l. Jinu, and Allah knows best. 

Endnotes 

1 , 1 tie ,1, 1.1 in - ', iln * , 

-. ii,.-,', .n.-,, 1 i,-,t,-, .-,. ,.- ,,.,n, 

if Lie lIl-l^,i>clI l;.;n mI'Miic,,. -.-.I,, 
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Agnation 

Agnation linguistically in Arabic refers to the ait-airing >.! sLipprimnf,, 

III til till iJ IHIIll 1. lit v.^ri I I , i ur 1 1 h ' I [U 

the agnate relatives of a person are hi. ,;,ili imm die paternal side; the 
father, the son, the (full or paternal half) brother and the fathers (full or half 
paternal) brother, According to the laws of inheritance, the agnate relative is 
the person who gets an undefined sha-..-, 1 , ..- , ii' v is alone without any 
other claimants to the inheritance, he gets the whole estate. However, if he is 
not alone, he is to get what remains after the prescribed shares of inheritance 
are distributed. This is according to the hadith of the Prophet (PEUH): 
"Give the shan > J in the Qur'&n) to 
these wfio are entitled to receive them. Then whatever remains 

!.,('. n >, !,n HI id- lAll I. J 

Agnation is divided into three categories: being an agnate relative by 
oneself, being an agnate relati thei lati id being an agnate relative 
with other relatives. 
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The First Category: Agnation by Oneself 

This category includes all males concerning whom there is a consensus 
that they are entitled to inherit except the husband and the maternal half 
brother. Those who are agnate relatives by themselves are fourteen: The son, 
the son's male child and so forth in descending lineage, the father, the paternal 
grandfather and so forth in ascending lineage, the full brother and the paternal 
half brother, the son of a full brother or the paternal half brother and so forth 
in descending lineage, the father's full brother and the father's paternal half 
brother and so forth in ascending lineage, the son of a full or a half-paternal 
uncle and so forth i n descending lineage. It also includes the manum irter, male 
or female, of a slave 2 . 

The Second Category: Agnation by Other Relatives 

This category includes four groups: 

1- One or more daughters of the deceased with one or more sons of the 
deceased, 

2- The daughter(s)<)f: I Hil^.L-.HL'd:-, 'j.i L-, '.villi. i;k'.ir more of the deceased's 
son's male children, provided that he should be at the same level of 
kinship with her whether h e is her broth er or h er patern al cousin, Sh e 
could also be an agnate relati ve h i 1 1 1 , ■ ;., r;i . . i i :, . 1 1 1 1 .■ h o i s lower than her 
in the level of kinship to the deceased. The evidence that these two 
groups are categories of being an agnate relative by other relatives is 
shown in the noble verse in which Allah, Exalted be He, says: 
"Altai! r.istructsyou concerning your children [i.e. their portions 
of inheritance]: for the male, what is equal to the share of the 
two females..." (Qur\in: An-Nisa': 1 1 ) 

This noble verse considers the children and the son's grandchildren. 

3- One or more full sister of the deceased with one or more full brother 
of the deceased. 

4- One or more paternal half sister of the deceased with one or more 
paternal half brother of the deceased. The evidence regarding the last 
two groups is shown in the verse that reads: 

"...If there are both brothers and sisters, the male will have the 
share of two females..." (Qur"4n: An- Nisi': 176) 



The verse considers full siblings and paternal side half siblings. Thus, the 
sisters of the following male relatives of the deceased are to inherit by virtue 
of agnation by them; the deceased's son, the deceased's son's male child, the 
1 l I ill i i t ] ] I her. However, the 

sisters of other male relatives of the deceased do not share them in inheritance, 
such as sisters of the deceased's male nephews, the sister's of the deceased's 
paternal uncles, and " i isle! ui'th deceased's paternal cousins. 

The Third Category: Agnation with Other Relatives 

This category is divided into two kinds: 

1- One or more full sister of the deceased with one or more daughter of 
the deceased or with one or more of the deceased's son's daughter. 

2- One or more paternal half sister of the deceased with one or more daughter 

of the deceased or with one or more of the deceased's son's daughter. 
This is the opinion of the majority of scholars from amongst the Com- 
panions of the Prophet (PBUH), the Successors of the Companions, and 
those who came after them. They say that the full sisters and the paternal half 
sisters of the deceased become agnate relati v< i t li r h i 1 . , ,i sed's daughters 
or the deceased's son's daughters. The evidence is illustrated in the &dditfc 
that states: 

"Ab(t M&sa (may Allah be pleased with him) was asked regarding 
tin nhcr stance of) a Aiughter, a son's daughter, and a sister. 
He said, 'The daughter is to take one-half and the sister is to 
take one-half: Ahii Mdsa added, 'Go to Ibn Mas'ud and he 
will tell you the same.' Ibn Mas ud was asked and was told of 
AbH MClsd's verdict. Ibn Mas'ud then said, '(If I give the same 
verdict,) I would stray and would not be of the right i ■ 
The verdict I will give in this case will be the same as that of the 
Prophet (PBUH); one-half is for the daughter, one-sixth for the 
sons daughter so that both shares make two-thirds of the total 
estate, and the rest is for the sister.' "' 

(Related by the Group of Compilers of Hadith except Imilm 
Muslim and An-NasA'I) 
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" ..And he inheritsfrom her if she [dies and] has no child..." 

(Quran: An-Nisa 1 : 176) 

Thus, in this case the brother is to inherit all the estate of his sister. 
Only the agnate relative by oneself enjoys such a ruling, but such an agnate 
rdalivt: shares the rest of agnate relatives in inheriting what remains after the 

prescribed shares of inbcriLim i: -nr distributed. This is based on the hadith 
of the Prophet (PBUH): 

,' ' IIM " I' ," . I it> I ' 

those who are entitled to receive them. Then whatever remains 

, ' i I ill '/,', V i ,'J 

However, if nothing remains after the legal heirs take their prescribed 
shares, the agnate relatives inherit nothing. 

There are six sides for the agnate relations; they are respectively as follows: 
filiation, paternity, brotherhood, brother's sons, relationship of the paternal 
uncle, and walA','' which is -as mentioned before- caused by the favor the 
manumitter does for the manumitted. The following hadith at the Prophet 
(FBUH) illustrates this as he says: 

Ti.-nVi i .' ■ i ■ ii'.! I i tin . , 1,,-,-i , r /i \i.o 
(Related by Al-Bukhari and Muslim) 
In case two or more agnate relatives are involved, they have one of the 
following four cases: 

The first case: They may share the same agnation side, the same level of 
kinship, andthedegreeofldnship In tliisam'. [Iicysharelheinheritance 
together such as the sons, the full brothers and paternal uncles. 
The second case: They may differ in their agnation side only. Thus, the 
one having the closest side of kinship has the priority in inheritance 
(according to the above-mentioned order), such as the case of a son 
and a father. In this case, the son has more priority than the father 
by agnation. 
The third case: They may share the same agnation side and differ in the 
level of kinship such as the case with the son and the son's male child. 
I n I his ease, I he son his the priority over the grandson, as he is closer to 
the deceased in the level of kinship. 
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The fourth case: They may share the same agnation side and level 

af kmsliin hul iliiii.T in [he derive of kinship :-.i iliiii cim- (i! Ihcrn is 
stronger in degree than the other. In this case, the one having the 
strongest degres of kinship will have the priority such as a full brother 
with a paternal half brother. Thus, the full brother has the priority over 
the paternal half brother, as the full brother is related to the deceased 
through the two parents while lln fuikni.!! lud'hroiniM s id.Ykd. in 
the deceased through the father only. 



I Al-lkikhblii 1(j732) |12.'l 1 1 and Muslim (41 17) |«!U|. 

miki,hKju, e th, ,\k",., ; „gN ,.l HL 1. 'Mi „,d "1Ik„„/„!ic l.ijiliylnni 

i-iiiiiiiii^UiLiri) i( ii lumj I i V- i_- llui. ni kindiip." 
1 Al-Bnkhari (6736) [12/211- 

4 The Group of Compilers of Hadhh are Al-Bukhari, Muslim, Ahmad, Abu Diwi 
Tirmidhi. An -Nasal and Ibn Majah. 

5 Al-Bukhari (6732) [12/141 and Muslim (41 17) [6/541. 

1 ''■■■■ II- , .1 .1 I- * !,■■ , I'. !■■■ ■ I ■ !■ .i, ■■, 

7 Al-Bukhari (2535) >'2[)6] and Muslim (?,(.. j ..■:« I. 
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Prevention from Inheritance 
(Hajb) 



This chapter has ;i iji. i nn.nn- imong the rulings on inheritance 
because know in I i l[ ign hts to those deserving them, 

' in li . in t ii i ht i ill v i i 11 ii mi 

h;ii in, 'i I i i I' if " iji hi i i H . Ikilii i " ! ' I ! ir , ■ liil 

depriving the right persons from il rherei i - rnie scholars say, 

"It ii prohibited for tlio.v •■■■ho r?n not know tin rulings tin im: 
vention (hajb) id give t'.jiHmi r.tma-r.ihtg u .miiicr of the rules of 
inheritance." 
AccordingtothcM-li P 

in iid 1 f i l i in i it M i n ill i , II ei n i I 

inher i ording to the relevant rulings). 
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Prevention from inheritance is divided into two categories: 
The First Category: Prevention by Description 

This means that someone is characterized by something that causes him 
to be totally prevailed I'-.in: :i il: l i ili r-t . . I'lic hircc rer.siuis that cause one to 
be totally prevent i d Ir. n nln.nl n. i ,1 In me i hi, lining j murderer, or 
being of a different religion than that of the deceased. Those who have any 
of these characteristics do not inherit, and their existence or mm exist ma- 
makes no difference in this regard. 

The Second Category: Prevention by Persons 

This means that a specific person is cither e\ eluded from the inheritance 
,illo;e-llier and this is ended "complete preeenlinn", or thai ibis person is 
prevented from receiving a bigger share of the inheritance but allowed to 

. II. i em i 1 ' ii-n i i ill .' |. li I I i ' ill ii ll i 1 ill 

this category of prevenlkir is Ihe existence of a person who is moreen:.! lied xi 
that inheritance than the one prevented, a in I li.e is >.vh; ii is . .ailed "prevention 
by persons" This t < \ is ( > f i seven vp-s, I in < ii hich occur asa 

i I i 'I i ii I i i ill ill i ii il i i i In ihrcc 

occur due to the transition from one state to another asa result of the existence 
of other heirs. These seven types are as follows: 

First: The transition from one type of a prescribed share to a lower one, 

such as the alteration of the husband's .share from a half to a quarter. 
Second: The transition from one category of agnation to another one 
that is lower, such as the alteration of the (full or the paternal half) 
sisler irnm eeine .m ee,inucw]:h ether jekiti\e.; in heiris. an aeiielc In- 
other relatives. 
Third: The transi I ion Ii-.. ii . i :iri ; ii. eii I ihd to a prescribed share to a category 
of agnation lower than the prescribed share, such as the alteration of the 
female heir from bcioig entitled in inherit ;i lull .n a prescribed share In 
i . i'c . i . il. h- . I i i ii I Li - 
Fourth: The transilion from being entitled to inherit by agnation to 
inherit a smaller on . i > 1 shaix. rn.li as ihe ailernUmi oi I. he lather 
or the paternal grandfather from the inheritance by virtue of agnation 
In the inherijanee I 1 :- "ieine of a prescribed share. 
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Fifth: The increase in the number ol 'li-i;;il lini?.-. In ;t particular prescribed 

share, such as the increase in the number of wives sharing the same 

one-fourth or one-eighth of the estate. 
Sixth: The increase in the number nl' legal heirs in agnation, such as the 

increase of agnate huh:-, in -tharm;: i Iil- whole estate or the remainder 

after distributing the prescribed shares. 
Seventh: The increase in the number of legal heirs as a result of the 'awl' 

such as the increase ni' t lit i tu it ibi.T ni' 1 1 inse entitled to prescribed shares 

in cases of the owi. Thus, each one of these legal heirs is to take his legal 

share reduced in amount as a result of this increase. 

Prevention is governed by some rules as follows: 

The first rule: Whoever is related to the deceased through a certain 

nci'Jtn is piL'WiUed Irnm i]'iliL'i-ii;)iin by th • ni - henring in 

mind what has been previously mentioned in this regard), such as the 
case of a son's male child with the son, the maternal grandmother with 
the mother, the patema I gra ndf at h e r with the father, and brothers with 

The second rule: In case two or more agnate heirs are involved, the one 
who is closer in the agnation side will have the priority in inheritance. 
Hence, if there is a son and a father or a paternal grandfather, the 
agnation is claimed to the son as he is of the closest side. In case they 
both share the same agiwlimi side, the closer one to the deceased has 
the priority over the other, as in the case of a son and a son's male 
child, or the case of a full brother and the son of another full brother, 
and so forth. If the relatives involved are equal in their agnation side 
a nd level to the deceased, the one of t he st range r degree of ki nship has 
the priority in inheritance, such as in the case of a full brother and a 
paternal half brother. In this case, the full brother has the priority over 
the paternal half brother, as the full brother is related to the deceased 
through the two parents while the paternal half brother is related to 
the deceased through the rather only. 

The third role: This rule concerns the complete prevention. An 
ascendant heir is not to be prevented from the inheritance except by 
another ascendant heir. For example, a paternal grandfather is only 
prevented by a father or another paternal grandfather who is closer 
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to the deceased. Also, a grandmother cannot be prevented except 

by a mother or another grandmother who is closer to the deceased. 

Likewise, :i descendant heir is not to be prevented from the inheritance 

except by another descendant heir. For example, a son's male child 

is only prevented by a son or another grandson of a higher level of 

kinship. In addition, the collateral relatives, namely the brothers and 

their sons, and the paternal uncles and their sons, may be prevented by 

ascendant heirs, descendant heirs Dr collateral relatives. For example, 

the paternal half brothers of the deceased are prevented from the 

inheritance by the deceased's son, a deceaseds son's male child, and 

so forth in descending lineage. They are also prevented by the rather 

of the deceased or the deceased's paternal grandfather (and so forth in 

ascending lineage), according to the soundest opinion of scholars in 

this regard. Moreover, the paternal half brother(s) is prevented from 

inheritance by a full brother and a full sister if she is an agnate relative 

with another relative. Thus, the paternal half brother, as illustrated, is 

prevented by ascendant, descendant and collateral relatives. 

Again.itisimportanttostressthattheissueofpreventionfrominheritance 

i 1 1 hi I herefore, whoever is assigned to give^arwd regarding 

the rules of inheritance should be completely well-versed in its ruling and even 

apply them practically lest he should give a wrong fatwa and consequendy 

change the legal rulings of inheritance and deprive the legal heirs from their 

rights. And Allah is the One Who grants success. 
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Inheritance of Siblings with the 
Paternal Grandfather 

With regard to this case, Imam Ahmad, Imam Ash-Shafi' i and Imam 
Milik adopted the opinion sisled by 7-ayd Ibn Thabit (may Allah he pleased 
with him). Also. AW Yi'isuf and Muhammad Ibiuil-Hasan. the two Discip'es 
of Imam Abu Hanifall , as wel 1 as many of the men of religions knowledge have 
adhered to this opinion. 

According to this opinion, there are three cases of the siblings 
existing with the paternal grandfather: 

l-They may be full siblings. 
2-They may be paternal half siblings. 

1 fliey ma) include both t p full sibl igs an palema half iblings 



■ ]\!irnn-,\ 



In this respect, if the siblings with the paternal grandfather are either full 

I i f 'i!l i! Iin il i in h nli i In i i c j, ci with them: 

The first case: When then- is i:u other heir by virtue of prescribed share. In 

such a esse, there ate thm: e.ise, I'm tin' paternal grandfather as follows: 

A} When the muqasamah ' entitles the paternal grandfather to get 

more than one-third of the estate: The criterion of this case is that 

the siblings' share is less than double the paternal grandfather's share. 

For example, their share can be equal to one and a half of the paternal 

grandfather's share or less than that. This case involves five forms: 

1 - The deceased's paternal grand fai her oinl one sister of the deceased; 

in this case, the paternal grandfather gets two-thirds of the estate. 

a 1 , the jirandfa 



in this case, he gets two- 

>- The ji.uennil mami lathe,' and n;ie brother and one sister; in this 
ease, tl, _r uuif eh •■ , I u i hltl , ju-,t liketlie lout ill case. 
B ) When the p»ternal grandfather gets one-thi rd of the estate, whether 
through the muqasamah or not. The criterion of this case is that the 
siblings' share is double the paternal grandfather's share. This case 
hivulvcs three forms: 

1 - The deceased's paternal grandfather and two brothers 
1 The |i;iiein;.i: t;rar.il'alhe:' end nee brother and two sisters 
.1- The pa1eni.il s;:'.iinlnnhei' ane fnui ,:slei-s 

In these forms, the paternal grandfather gets one-third of the estate, 
whether through the muqasamah or nor. With regard to this issue, there 
is disagreement among scholars, whether the paternal grandfather 
is 111 it'll nc Ins .(i!-, win. h is ,iii iliini. Iliroiiiih the ui|..;iji''j,'iii'i 
as an agnate relative or receive it as a prescribed share, or that he is 
to be given the option m receive it through either of the two ways. 
Some scholars give preponderance to the opinion that the paternal 
grandfather is to receive one-third of the estate as a prescribed share 



rather than the muqasamah. This is because considering the prescribed 
share, whenever possible, is worthier, for the prescribed share has 

more consideration. Moreover, I hose eniiilcu lo prescribed shares are 
given preponderance to the agnate relatives. And Allah, Exalted be He, 

C) When one-third of the estate yields more than the share that the 
paternal grandfather will gel through the muqasamah. In this case, 
the paternal grandfather gets one- third of the estate as a prescribed 
share. This is when the siblings" share is more than double his share. 
However, there are no limited forms for such a case, unlike the two 
previous cases. The least number in such a case is the existence of the 
deceased's paternal grandfather and two brothers and one sister, or the 
paternal grandfather and five sisters, 01 i he paternal grandfather and 
one brother and three sisters, and upward. 

The second case: When there is one entitled to a prescribed share 
besides the deceased's paternal grandfather and siblings. There are 
seven cases for the paternal grandfather as follows: 
A- He is to get his share through the muqasamah 
6- He is to get one-third of the remainder of the estate (after the 
prescribed shares are distributed} 
C- He is to get one-sixth of the estate 

D- When his share through the lihajiin'iikil! ::-; equal to one-third of 
the remainder 
E- When his share through the muqasamah is equal to one-sixth of the 

F- When his prescribed one-sixth of the estate is equal to one-third of 

G- When his share through the miuuhi'tttnh u-: equal to one-sixth of 
the estate as well as one-third of the remainder 
To tackle these cases in detail, they are as follows: 
A- The paternal grandfather is to get his share through the muqasamah 
when his share through the muqasamah is more than one-third of the 
remainder of the estate (after the prescribed shares are distributed} 
as well as one-sixth of the estate. An example ofthiscaseiswhenthe 
deceased has left a husband, a paternal grandfather, and one brother. 
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That is, when the prescribed share amounts to half the estate (that 
goes to the husband) and the siblings' share is less than double the 
paternal grandfather's share. 

In this case, the paternal grandfather is to get his share through the 
Hjriii(iSi!H!i(f;.i;i [lie i eumi ndei ni'llie e:- ( ;a1e i... one hill, after giving one- 
half to the husband. This remainir e. h; ili'is u> be equally d i eideii bei ween 
the paternal grandfather and the brother (due to the muq&samah). No 
doubt that one-fourth of the estate is more than either one-third of the 
remainder or one-sixth of the estate. Thus, the estate is to be divided as 
follows: one- half is for the husband as a prescribed share, one-fonrth 
is for the paternal grandfather, and one-fourth is for the brother. This 
can be illustrated in the following table: 



The estate 


Husband 


1/2 


Paternal grandfather 


1/2 


1/4 

1/4 


Brother 



B- The paternal grandfather is to get one-third of the remainder of the 
estate (after the prescribed shares are distributed). This is when one- 
third of the remainder is more than the share received through the 
mutftsamah and more than one-sixth of the estate as well. An example 
of such a case is when the deceased has left a mother, a paternal 
grandfather and five brothers, and suchlike cases when the prescribed 
share is less than half the estate (namely one -sixth, which goes to the 
mother in this case) and that the siblings' share is more than double 
the paternal grandfather's share. 

The paternal grandfather gets one third of the remainder of the 
estate (after the mother gets her p;i; ni rii«.-.l share, namely one-sixth) 
in this case as the remaining five sixths are to be distributed among 
the paternal grandfather and the five brothers. So, the paternal 

u It t! si i> 1 1 t , id i ' i i[i mils [ I iii 

five brothers take the other two thirds of the five-sixths. Undoubtedly, 
the one-third of tli i i i it the paternal grandfather is 

more than the share he would have got through the muq&samah and 
also more than one-sixth of the estate. However, one- third of the 



( :l'.;[]V,.-| 1-1: Ir.l-.Li'iiaric.ei.siMii:;.,.. isill, ,::1,. ■ I'.sle.h.i. t ii.iiulialhei »).; 

remaining five skill is nol ;i natural number. Tliriviiirv, Ibr easier 
calculations, we con gee the comrnnii cieno initiator hy multiplying 3 
by ft ami (leal wi:h ease as an 1 S -sllan: eshilc. Thus, llu: mother gets 
her prescribed share (one skth) thai equals three shares, i.e. 3/18. 
The paternal grandfather gets one-third of the remainder, which 
equals five shares, i.e. 5/ 1 8. The live brothers get the other two thirds 
of the remainder, i.e. 10/18; each gets two shares, ie. 2/18. This can 
be: .shown in the following tabic: 





6X3 


IS shares 


Mother 


1 


3 


Paternal grandfather 


154 


5 


5 brothers 


3'A 


10 (2 for each) 



C- The paternal grand hither is to get one-sixth nf the estate when 
one- sixth of the estate is more than the share he would have got 
through the muqasamah and also more than one-third of the 
remainder. An example of this case is when the deceased has left a 

husband iiuolhei i pa li li I ram I ,<> brothel md 

suchlike cases in which the prescribed shares reach two-thirds of 
1 1 isiiti in lib r tb, 11 ,• li 'i more than the share of the 
paternal grandfather. 

The paternal grandfather is to get one -sixth of the estate in this case 
as the husband gels one. hall oi'i lie estate, iln: nmi her gets (me sixili, 
and the remaining third of i lie esiale go to the two brothers and the 
paternal grandfather Undoubtedly, the one-sixth that goes to the 
paternal grandfather is more than one -third of the remainder and 
alsomore than the share he wiiti id hav< itii through the muqdsamah. 
However, dividing the remaining one-sixth of the estate is not a 
natural nil m bei lit tot ,u I i <i i e ti t tl Ih 

a 12-share estate. Thus, the husband gets his one-half of the estate, 

namely six shares, i.e. 6/12. The mother gets one-sixth of the estate 
w h i e li i s two s h a res, i . e . 2 / 1 2 . T h e !>at e r na I g rai i d fath e i ge t s o 1 1 e - s i x t h 
of the eslalc as well, which is two shares, i.e. 2/12. The two brothers 
get two shares, i.e. 2/12: one share lor each. This can be illustrated in 
the following table: 
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6X2 


12 shares 


Husband 


3 


6 


Mother 


] 


2 


Paternal grandfather 


1 


2 


Two brothers 


I 


2 (1 for each) 



D- Wiien the patcrna i in Itci liiii liiruugh tin tMtt}ds<mtuti \s 
equal to one-third . th . naini n th tai (a Her the prescribed 

iart i i i I also morel hofll 

example of this case is when the deceased has left a mother, paternal 
grandfather, and two brothers, and suchlike cases in which the 
prescribed shares a i I ;i n lull I he estate and the siblings' share is 

i i'ii'! ill no he paten li , 

The paternal gra I i Light!) uhmntih is equal to 

one-third of the t n mi iii ii ii thi a tin. nmlluTgets 

her one-sixth as i 1 1 cril I Ii i I ining five-sixths go 

to the paternal gr.iudi th i ai hi tbrothei I he i me-third of the 
remainder equals (1W), which is equal to ihe paternal grandfather's 

i i h llftl ii i ii one-third of the remainder 

is not a natural number 1'herel'oj I ukilkin we can get 

the common dull! r I multiplying i' nd deal with iseas 

an 18 -share estate. Thus, the moth sixth of the estate as a 

prescribed share, which is (i.'lH). The paiefoai j>randl'ather gets five 
shares (.VIKj eilhoi tl rouirli tht . utqasamah or us one-third of the 
remamdei i'hclwo i gft ten hares (1(1/ IS)' five shares (5/18) 
for each'. This is shown in the following table: 





f>X3 


18 snares 


Mother 




3 


Paternal grandfather 


l--i 


. :ll ..,>5- - 


Two brothers 


.l'.-i 


if) (5 lor each) 



E- When the patern il i ■ ire I ith r; '.hare through the muqusamah is 
equal Ii n< istl il I i I more than one- 

hii ill I i tin. prescribed shut in 

distributed). An example of this case is when the deceased has left 
a husband, a grand 1 1 t i. j ,',11 1 1 h i\i 1 and one brother, 
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and suchlike cases in which the prescribed shares are equal to two- 
thirds of the estate and the existent siblings' share is equal to that of 
the paternal grandfather. 

The paternal grandfathers share through the muqasamah is equal to 
one-sixth of the estate in this case as the husband gets one-half of the 
estate as a prescribed share and the grandmother gets one-sixth. The 
remaining two-sixths go to the paternal grandfather and the brother; 
the paternal grandfather gets one -sixth of the estate either through the 
muqasamah or as a prescribed share, and the other sixth goes to the 
brother. This is illustrated in the followi ng table: 





6 Shares 


Husband 


3 


Grandmother 


1 


Paternal grandfather 


1 


Brother 


1 



F- When his prescribed one-sixth of the estate is equal to one-third of the 
remainder (after the prescribed shares are distributed). An example of 
this case is when the deceased has left a husband, a paternal grandfather 
and three brothers, and suchlike cases in which the prescribed shares 
are equal to one-half of the estate and the siblings' share is more than 
double the share of the paternal grandfather. 

The paternal grandfather's prescribed one-sixth of the estate is equal 
to one-third of the remainder in this case as the husband gets the one- 
half of the estate as a prescribed share, and rhe paternal grandfather 
and the three brothers share the other half. Inthis case, one-sixth of the 
estate is equal to one -third of the remainder. However, one -third of the 
remainder is not a natural number. Therefore, for easier calculations, 
we can get the common denominator by multiplying 2 by 3 and deal 
with case as a 6-share estate. Thus, the husband gets three shares, Le. 
one-half of the estate; (3/6). In the same way, we get another common 
denominator by multiplying 3 by 6 and deal with the whole case as 
an 18-share estate. Accordingly, the husband gets half the estate (nine 
shares) as a prescribed share, namely (9/ IS), the paternal grandfather 
gets three shares (3/18), and the three brothers get the other six shares 
(6/18). This can be illustrated in the following table: 
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2X3 


6X3 


IS shares 


Husband 


1 


3 


9 


Paternal grandfather 


Vs 


1 


3 


Three brothers 


-A 


2 


f, (2 lor each) 



G- When the paternal grandfathers share through the muqdsamah is 
equal to one-sixth of the estate as well as one-thi rd of the remainder 

Mtfci the prescribed shari ire distributed) \n example of this case 
is when the deceased has left is a husband, a paternal grandfather 
andtwobrothers 1 andsuchlikecasesinwhichtheprescribedshaies 
equal half the estate and the siblings' share is double that of the 
paternal grandfather, 

The paternal grandfather's shun: through the muqdsamah is equal to 
one-sixth of the estate as well as one-third of the remainder in this case 
as the husband gels half the estate and the remaining half goes to the 
I i i iU ,ii li her and ll i h . ill i l!i i is, ihe one- third of the 
remainder, the paternal i^aiuifotiier's share through the muqasamoh 
and the out i ho ! lal re all a^ual h is third oi'th 

remainder is not a natural number. Therefore, for easier taliruhiliunh, 
we can get the common denominator by multiplying 2 by 3 and deal 
with case as a 6 share estate. So, the husband gets three shares (3/6), 
which represent half the estate, the paternal grandfather gets one share 
(1/6) and the two brothers get the remaining two shares (2/6); one for 
each. See the following table: 



1 


2X3 


6 shares 


Husband 


1 


3 


| Patern.il grandfather 


'A 


1 


[ Two brothers 


2 A 


2(1 for each J 



Note 

As for the remainder of the estate after the prescribed shares are distrib- 
uted, there are four cases for the paternal grandfather: 

(1) If the remainder is more than one- sixth of the estate, the paternal 
grandfather gets the largest share of the three alternatives, namely the 
muqisamah, one-third of the remainder or one-sixth of the estate. 



(2) If the remainder equals one- sixth of the estate, then it goes to the 
paternal grandfather as a prescribed share. 

(3) If the remainder is less than one-sbrth of the estate, the paternal 



(4) If there is nothing left for the paternal grandfather after dividing the 
prescribed shares, then the paternal grandfather is entitled to get one- 
sixth of the estate as a prescribed share, and so the case is subject to the 
rules of awl, as in the former case. 
In the last three cases, the siblings have no shares, except for the sister in 
the case called the Akdariyyah* on which we will elaborate later 6 . 

Note 

In some cases, the paternal grandfather gets one-third of the remainder 
by analogy with the mother in the two cases known as the ' Unmriyyatan 
(the two rulings attributed to ' Ulnar Ibnul-Khajtab), This is because both 
the paternal grandfather and the mother are considered ascendants of the 
deceased. On the other hand, if there is no a legal heir entitled to prescribed 
shares, each of the paternal grandfather and the mother gets one-third of 
the estate. 

If there is a legal he ir entitled to prescribed shares , t he paternal grandfather 
gets one- third of the remainder arid (he remaining part goes to the siblings. 
When there are siblings, the paternal grandfather is not to receive one-third 
of the estate, as this will cause harm to the shares of the siblings. The paternal 
grandfather gets one-sixth as he does not get less than one-sixth despite the 
existence of the deceased's son(s), who is the most entitled inheriting heirs. 
Hence, with greater reason, the paternal grandfather's share does not decrease 
with other heirs'. 
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, ,1,1, , , here refers only tothe full siblings or 11k.' half paltrnal ones, Ltdiey must he 

in inSeritince. 

< ' l -ill I I 

Hashiyat Al-Saijin p. 134-138. 

I 'Awl: An increase in the number of shares and a decrease in their amounts according 
to the deserving parties. 







CHAPTER 


15 






The Mu 'dddah 

What his been previous!) discussed, iiiuiuly (lie in hoi iunce of the paternal 
grandfather br'-idi's tin- .-.iblin^, is. related to the case of the c i* i . m nl 
one type of siblings, either full siblings or paternal half siblings. As for the case 
when there are a paternal grandfather, full siblings and paternal half siblings, 
then the full siblings count their paternal half siblings in their favor against the 
i i nil n mu i i 'i 'Inn 1 1 m after the paternal grandfather 
takes his share, the full siblings take the share of the paternal half siblings. If 
there is only mi. lull ,i,'. i i • isi in,; •U. ,;. I her prescribed share in full and 
the remainder goes to the paternal half siblings. 

Thus, the lull sibling ouuus the piuunuJ h.idlsibLni?, a^iiinsL thu p,t;;_i mil 
grandfather, as they both t;]. L -s nf sibling, -.mo Un- -.mul- f.iilu. .mJ -h.ii ■ 1 .■■ 
side ofthe mother of the full iib ingsi Mod .d by the existence of the paternal 
grandfather. So, the full .sibling counts the paternal half sibling against the 
paternal grandfather to decrease the lattcr's share in case he gets it through the 
muqdsamak so that he gets at most one- third ofthe estate, or one- third ofthe 
remainder of the estate, or one- sixth of the estate. 
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Another reason behind the mu dddah is that the full siblings and the 
paternal half siblings are equally related to the paternal grandfather, as they 
all are his son's children. Thus, the paternal half siblings are considered in the 
division of the estate, which is not in favor of the paternal grandfather. After 
the paternal grandfathers share decreases (due to the existence of the paternal 
half siblings), the full siblings block the paternal half siblings and take their 
share, as if there is no paternal grandfather 2 . 

When is the Mu Uddah Considered? 

This method is effected when the full siblings' share less than double the 
paternal grandfathers share, and that the remainder after distributing the 
prescribed shares is more than one-fourth of the estate. But if the siblings' 
share is equal to double the paternal grandfather's share or more, then there 
will no need to apply the mu dddah. 

The Forms of the Mu 'addah: 

rheri in lit i' ■ i ■ 1 1 i ■ :> ■, h i]k mellindnf ihctmi '.i.iii.i Ii i 1 

The reason for restricting the forms of the mtt Addah to such a number is 
that the full siblings' share must be less than double the paternal grandfather's 
share. There arc only live forms in liiis regard, and they are as follows: 

1) A paternal grandfather and one full sister 

2) A paternal grandfather and two full sisters 

3) A paternal grandfather and three full sisters 

4) A paternal grandfather and one full brother 

5) A patern il ijramllsl ier and one full brother and one full sister 
These five forms may involve paternal half siblings so that the siblings' 

share may reach double the share of the paternal grandfather or less. 

1) A paternal grandfather and one full sister: This form involves 
five possible cases as follows: 

• One full sister and a paternal half sister 

• One full sister and two paternal half sisters 

• One full sister and three paternal half sisters 

• One full sister and a paternal half brother 

• One full sisier and a paternal half brother and a paternal half sisier 
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2) A paternal grandfather and two full sisters: This form involves 
three possible cases as follows: 

» Two full sisters and u paternal half sisier 

• Two full sisters and two paternal half sisters 
» Two full sisters and a paternal half brother 

3) A paternal grandfather and three full sisters: This form involves 
only one possible case: 

■ Three full sisters and one paternal half sister. 

4) A paternal grandfather and one full brother: This form involves 
three possible cases as follows: 

■ One full brother and one paternal half sister 

• One full brother and two paternal half sisters 

• One full brother and one paternal half brother 

5) A paternal grandfather and one full brother and one full sister: This 

• One full brother and one full sister and a paternal half sister. 

The above-mentioned are thirteen cases, all of which may or may not 
include legal heirs who are entitled to prescribed shares. In case there are 
heirs entitled to prescribed shares, their prescribed shares may be one of the 
following: 



> One -fourth 



> One -fourth and o] 

> One- half 



By adding the case that doe.s tint include an heir entitled to a prescribed 
share, they become five cases. When these five cases are multiplied by the 
thirteen cases mentioned above, the total cases are sixty-five. 

As for the sixty-sixth case, it involves a p:.H-ernaJ grandfather, siblings, and 
two heirs whose prescribed shares are one-half and one -sixth of the estate for 
each. An example of this case is the following: 



le full sister, 

As regards the sixty-seventh case, it involves prescribed heirs who 
inherit two-thirds of the estate along with the siblings and the paternal 
grandfather. This can be illustrated by the following example: 

le full sister and paternal 



AsftirHieMsly ti«liili n i i i i iimdudcsiwoprescribed 

heirs entitled to one-half and one-eighth of the estate, along with the 
siblings and the paternal grandfather, such as the following case: 
• A paternal grandfather, one daughter, a wife, one full sister, and one 
paternal half sister. 

Is there any possibility that the paternal half siblings get any share 
along with the full siblings in case of the mu 'Uddahi 

If the full siblings include a male brother, or two or more full sisters, then 
there is no posailiili III itcnuil I I Wings can get any share of the 
estate. However, if there is only one full sister, she gets her full share even if 

it reaches half the estate (<*•■ f led), and if there is something 

left, it goes to the paternal half siblings. 

Among the cases in which there is something that may be left for the 
paternal half siblings are the four cases judged by Zayd Ibn Thai) it, so they ate 
called the four Zayili discs, 1 In.'/ jrc as follows: 

1- The Ashriyyah (i.e. using a common denominator of 10; decimal): 
This case includes a paternal grandfather, one full sister, and one 
paternal half broths rhough person i en titled to take five 

shares of the estiilt, i i all I hriyyah, for a common denominator 
ai ]{) i «.lii m oni.^ ro ur;*di m n itiii I n,uiil, i 
The reason of considering a common denominator of 10: The full 
sister is entitled to take half the estate; however, there is no integer 

settle this issue, (2) is to be multiplied by 5 (the number of shares) that 
ends up as 10 shares. Thus, the paternal grandfather gets two-fifths (4 
shares), the full sister gets half (5 shares), the paternal half brother gets 
the remaining one share, See the following table: 





5x2 


1(1 shares 


1 iiL'inul grandfather 




4 


Fult sister 


2% 


5 


PiiiLTii:.]! liall'hrnther 


•A 


1 



2- The 'Ishriniyyah (he. the case depending on using a common 
denominator 20): This is when there are a paternal grandfather, 
one full sister and two paternal half sisters. So, the principle of 
division is 5 (the number of shares, bearing in mind that a male's 
share equals that of two females), similar to the above case. That is, 
the I'iiicnn;] yuuulljilirr ;j. L . t ;-; t u , ; , shares through the muqteamah, 
and the fuU sister gets half the estate. However, there is no integer 
resulting from dividing five shares by 2 to give the full sister her 
prescribed half. Therefore, for easier calculations, is to be multiplied 
by S (the number of shares), which results in 10 shares. So, the 
paternal grandfather gets four shares (2X2 4), and the full sister 
gets half the estate, namely five shares. After that, there is one share 
left that goes to the two paternal half sisters and it is to be equally 
divider] between them. However, there is no integer by dividing 
such remaining share, so 2 is to be multiplied by the 10 (the first 
common denominator in this case) that results in twenty (the new 
common denominator). In this way, the paternal grandfather's 
share is eight shares (4X2 8), and the full sister's share is ten shares 
(5X2 10). Then, the two pate run I half sister 1 ! p-\ the remaining two 
shares (2X1 2), i.e. one share for each. This can be illustrated in the 
following table: 





5X2 


10X2 


20 shares 


i'lK'i . -randfather 


2 


4 


8 


One full sister 


2% 


5 


10 


1\vo paternal half sisters 




1 


2(1 for each) 



Moreover, this issue can be settled by following another method. 
There are five shares: the paternal grandfather receives two through 
the muqasatnah, the full sister gets half the estate, namely (2W) 
shares. Thus, there is only a half share (1/2 share) remaining for the 
two paternal half sisters, so each of the two half sisters gets a fourth 
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share (1/4 share). In order to avoid fractions, 4 is multiplied by 5 
(the number of shares) that results in 20 shares (i.e. using 20 as a 
common denominator). The paternal grandfather gets eight shares 
(2X4 8), The full sister gets half the estate, which equals 10 shares. 
The two paternal half sisters get two shares: one for each. 
3- The Abbreviated Case of ZaydiThis case includes a mother, a paternal 
grandfather, one full s ister, one pate rnal half brot her, and one paternal 
half sister. It is so culled because Uie common denominator in this 
case is 108 according to the muq&samah, and is can be abbreviated 
through dividing it by 2 that results in 54, For more illustration, the 
main number of shares is six, for the mother gets one-sixth of the 
estate, and the remaining five-sixths are divided among the paternal 
grandfather and the siblings through the muq&samah. Therefore, 
there must be six shares according to their number (a male's share 
equals the share of two females); however, the remaining five- 
sixths cannot be divided by six. So, 6 (the common denominator) 
is to he multiplied by 6 (their number of shares) so the result is 36 
shares. The mother gets one -sixth, namely equals 6 shires (6/36). 
The remaining shares are five-sixth of the estate, namely (30/36), of 
which the paternal grandfather gets ten shares (10/36) through the 
muqasamah. The full sister gets half the estate that equals 18 shares 

(lS/36).Theremaini la (2 56) .ire to be divided among the 

paternal half brother and the paternal half sister. However, the two 
shares (2/36) cannot be divided by three (for the male gets double 
the share of the female), so 3 is to be multiplied by 36 (the common 
denominator) that results in 108 shares (as a new denominator). 
Thus, the mother takes 18 shares (6X3 18). The paternal grandfather 
gets 30 shares (10X3 30), The full sister takes 54 shares (18X3 54). 
The paternal half brother and paternal half sister get 6 shares (2X3 
6); the brother gets 4 ;hare and thesistei gets2 shares (for the male 
gets double the share of the female). 

After doing such a calculation, we find that both the shares and the 
common denominator (108) can be divided by 2, resulting in (54) as 
a new common denominator Thus, the mother gets 9 shares, the full 
sister gets half the estate, namely 27 shares, the paternal grandfather 
gets 15 shares, the paternal half brother gets 2 shares and the paternal 
half sister one share. See the foUowing table: 





6X6 


36X3 


1 OK shares 


54 shares 


Mother 




6 


18 


9 




5 


10 


30 


15 


Full sister 


IS 


54 


27 


Paternal half brother 


2 


4 


2 


Paternal half sister 


2 


1 



4- The Tfe 'tniyydk of Zayd (i.e. the case depending on using a common 
denominator 90): This case includes a mother, a paternal grandfather, 
one full sister, two paternal half brothers, and one paternal half sister. 
It is called Tis'iniyyah as the common denominator in such a case 

The reason for using the common denominator 90: One-third of 
the remainder of the estate, after giving one-sixth of the estate to the 
mother, is the best share for the paternal grandfather. That is, the 
common denominator between the one-third (of the remainder) and 
the one-sixth (entitled to the mother) is IB. Moreover, we can consider 
the common denominator 6 (to specify the one-sixth of the mother). 
After the mother gets one-sixth, the remaining five-sixths do not 
have a third as a natural number (i.e. integer). For easier calculations, 
we multiply 3 by 6 that results in 18 as a common denominator. 
The mother gets one-sixth that equals 3 shares (3/18), The paternal 
grandfather gets one-third of the remainder, i.e. 5 shares (5/18). The 
full sister gets half the estate, i.e. 9 shares (9/18). The remaining share 
cannot be divided among the paternal half siblings. Therefore, 5 (the 
number of siblings' shares as they are two males and a female) is to be 
multiplied by 18 (the common denominator) that results in 90 (the 
new common denominator): 

> The mother gets 15 shares (3X5 15) 

> The paternal grandfather gets 25 shares (5X5 25) 

> The full sister gets 45 shares (9X5 45) 

> The two paternal half siblings get 5 shares ( 1 X5 5);eachcfthetwo 
brothers gets 2 shares and the sister gets the remaining one share. This 
can be illustrated through the two following tables: 





18XS 


90 shares 


Mother 


3 


15 


Paternal grandfather 


5 


25 


Full sister 


9 


45 


Two paternal half brothers 


' 


4 (2 for each) 


One paternal half sister 


1 





6X3 


1SX3 


90 shares 


Mother 


1 


3 


15 


paternal grandfather 


5 


5 


25 


Full sister 


9 


45 


Two paternal half brothers 


1 


4 (2 for each) 


One paternal half sister 


1 



After elaborating on the issues and cases of inheritance, there is nothing 
left except what is related to the subject of "Inheritance Calculation". It 
involves of the topics of calculation, mun&sakkah ' and division of the estate, 
which are detailed in the books dedicated to tackling the prescribed shares of 
inheritance. 

Endnotes 



id lii i I i ii I [In ml] I In In 

the existence thepatem.il h.iii .iM-.i^ 1 il^n liln.lun- ■]■>: paternal half siblings by 

the Full siblings as the toiler arc wurlhu-i in inheritance, 

2See At-' AdhbALFaUimm. 

i t, | i ii III i 

the division of the inheritance of the first deceased. In such a case, the inheritance is to 
be re-divided taking into consideration the death of that legal heir according to certain 
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Dividing Prescribed Shares 

According to Assumption and 

Precautionary Procedures 



As for all the issues of inheritance discussed above, they relate to cer- 
tainty of the death of the inherited person and certainty of existence of the 
inheritors. Those issues do not involve any problematic issues as regards 
the division of the estate. But here we will shed light on some problematic 
issues in which neither the case of the inherited person nor the case of 
the inheritor is decided. That is, there may be uncertainty concerning the 
existence of some heirs, such as the case of the fetus, drowned persons, 
those who are killed under collapsed buildings, the missing persons, and 
the like. Moreover, such problematic issues may be related to the gender 
of the heirs; whether the heir is male or female, such as the case of the 
hermaphrodite and the fetus. 
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Owing to the uncertainty in such cases, there are special chapters dedi- 
cated for such issues in the study of inn* its hi I rhe Chapters of 
Dividing 'nun. - a ding to Assumption and Precautionary Procedures." 
They are as follows: 

1-The doubtful hermaphrodite 

2-The fetus 

3-The missing person 

4-The drowned and those killed under collapsed buildings 




Inheritance of a Hermaphrodite 



According to the scholars of inheritance, the herm aphrodite is the [vrsou 
In hi. ItDl li t 1 i ii in ill In in ' unl <h I i i il iir lluiih ivh.ii 
has not any at all. 

A hermaphrodite heir can be related to the deceased as a descendant, a 

J I ' I I'll. Ill Mil i 

males or females. However, a hermaphrodite cannot be a father, a mother, a 
grandfather, or a grandmother, as the sex of each is already known. Further, 
it is unreasonable to say that a husband or a wife is a hermjpfmjiii 1 i 
impermissible to conclude the marriage of such a person a: long as his gender 
is not decided. 



"O mankind, fear your Lord, who created you from one soul and 
created from it its mate and dispersed from both of them many 
men and women..." (Qur'an: An Nisa': L) 






Allah, Exalted be He, a] 



' INHERITANCE 



"To Allah belongs the dominion of the heavens and the earth; 
He creates what he wills. He gives to whom He wills female 
[children], and He gives to whom He wills males" 

(Qur'an: Ash-Shuri: 49) 

Needless to say, Allah has shown and explained the rulings pertaining to 
each gender and Me did mil state the cue nt'ihe hermaphrodite. This means 
that a person cannot be called a male and a female at the same time, as there 
is discrepancy between the features of each gender. In order to distinguish 
I I' 'ii the two ex VI i I illi I In H , set distin. li i > n - h ' i 
some dubiousness and confusion might happen due to the existence of both 
the male and female sex organs. 

Muslim scholars unanimously agree that hermaphrodites inherit according 
to the most predominant features they have of the two sexes. For example, 
a hermaphrodite who urinates from the male organ is to inherit the share 
of a male, and the one who urinates from the female organ is 10 inherit the 
share of a female. This is because, the sign of urinating is amongst the most 

whether one is a child or an adult. So, whoever urinates from the male organ 
is considered a male and vice in rsa, and in such a case, the other organ is 
considered an additional one that goes back to a natural defect. In this respect, 
if a hermaphrodite person urinates from both the male and female organs, the 
matter is dee idee . . r .•. t. .. , m-gnn from which such a person urinates 

I . .1 i , | . . I I 1 1 

starts to urinate from them both, the matter is decided nc ceding to the first 
organ urinated from. In this regard, if a hermaphrodite child starts urinating 
from both male and female organs at thes-nn- iiiiienini i-.idi similar quantity, 
it is not to be decided until such a person reaches puberty, so as to be able to 
decide then what the child's actual sex is. Thus, such a person's case cant in ues 
io he iiKjhJenii'.Lie unlit Lnc aye el' puhorly. us it -■■-■ expected in he decided ;11 
that time. 

As for the signs that appear ill the age of puberty, they are of two kinds: 
Mime relate In men and iiliier-; relate In ■■'.omen. Willi rr«;ird In the first kind, 
naii-idy. i lie signs that relate to men, they involve the growth of the hair of the 
moustache and beard, and ejaculation. So, if any of these signs appears, that 
person is a male. As regards the second kind, namely, the signs that relate to 
women, they involve menstruating, pregnancy and growing of breasts. Thus, li' 



any of :,:,!!. h signs appear, that person is a female. However, if the signs of being 
a male or a female do not appear at the age of puberty, such a person's case is 
still considered problematic in I hi itual n not expected to be decided. In 
such cases, it is for the Muslim scholars to decide the way according to which 
such a person mhe-its 1 In i 

the inheritance of hermaphrodites and those involved with them in cases of 
inheritance. These opinions are as follows: 

A group of scholars view that the hermaphrodite is to be given the smaller 
share (whether he gels it as a male or a It'iti ny the ty that this does not 
apply to the rest of inheritors. Therefore, if a hei maph rodite is considered to be 
a male, then he receives th least possible si i j ile However, if a 

hermaphrodite is considered to be a female, then she gets her share. Moreover, 
if the hermaphrodite is not entitled to any share in the deceased's estate in one 
of the two cases (being a male or a female), then such a person is not to get 

Some scholars view that the hermaphrodite as well as other heirs are to get 
the smallest possible shares they may receive, and the re i i n; p n mi iu 
be reserved until he situation of si j on is d i i i lit'thera maleor 
a female, or that the heirs reach an agreement concerning the division of the 
remaining portion. 

Some other scholars view that the hermaphrodite is to be given half the 
share of a male and half the share of a female, if such a person is to inherit 
according to both possibilities. However, if the hermaphrodite is to inherit 
according to on b m: possibilit i male mil such a person is 

i ■ i hall lie share c title 1 to sue! >o I ilil In i i upl hi i li; 
whether it is expected that the actual sex of such a person be cit'ekled or nni. 

Another group of scholars maintains that there in u s t he d ist i ric r i o 1 1 b el wee n 
the two cases, i.e. whether the actual sex of the he r m ap I mid i 1 e i s ex pe c W be 
known or nor. That is, if the sex of a hermaphrodite is expected to be known, 
such a person and other heirs gel [hi i i I possible shares they may deserve. 
So, the hermapbi'odire and other heirs are to receive the .specified shares of 
the inheritance, and the remainder is not to be distributed until the sex of 
the hermaphrodn is known. I r, ilieliei phi i i ? to be given half 

the share of a male and half the share of a female if such a person is to inherit 
according to both possibilities. But if the hermaphrodite is to inherit according 
to only one possibility (e.g., being a male only), such a person is given half the 
share entitled to such a possibility. And Allah, Exalted be He, knows best. 
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Inheritance of a Fetus 

In t i J leirs niEv iiiclu fetus. In fact some problems 
may arise as regards (ht fcti 1 <• th being a male or a female, one or 
more, etc. Thus, the ruling in bin h cases differs a cord ng to each possibility 
Hence, Muslim scholars (may Allah have mercy on them) pay great attention 
to the case of the fetus, as they dedic it 10I apterfo 1 their 1 
of inheritance. 

Here, the issue that concerns us is the case of a deceased leaving behind a 
pregnant woman, whether the fetus is entitled to inherit (when delivered alive) 
or that his/her share is elimmsiii i'i blocked) i I cases, or that such a fetus 
is entided to inherit in some cases and blocked in others. 

As for the fetus that is uniformly agreed upon his/her right in inheritance, 
there should be two conditions: 

First: Making sure of the existent t ( ill feci i n the womb of a woman at 
the time of the inherited person's death i if it i list drops of male and 
female sexual discharge. 
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Second: The Ibius is delivered alive and in .1 stable condition. This is tint- 
to the hadith of the Prophet (PBUH) in which he says: 
"If" iii:i'.-bori! ■,,.;. il': s/nni'si»i ■nlih rsigni indiL-atinglife), thelitis 
to get a share of inheritance?' 

{Mated by Abu Dawud, and it is reported that Ibn Hibban graded it 
as a saiuh (authentic) hjidlth) 

The signs of life, concern ing the newbor n ch ild, involve crying, sn eezing, 
moving or any other signs indicating life, and it is not restricted to 

crying. Hence, the presence of ,i_ n t the stable condition 

of the newborn and thus the second condition is fulfilled 
As for the first condition, namely the existence of a fetus in the womb 
ol a woman at the time of the inherited person's death, it can be verified by 
being born within the specified period of pi gnan. In maximum and the 

I I ,11 I i| , 1 1 I [i , n in, tl [ 

three possible cases as follows: 

The first case; Tills is ■.-■ben a ivnmnu delivers a newborn alive before the 
minimum period of pregnane; passes; in this ease, the new born gets 
its share in the estate as scholars unanimously agree. Thus, when the 
woman delivers that newborn for a period less than six months after 
the death of the inherited persiui, llvs indie -lies that she was actually 
pregnant du ri ng t li e I i f, : : n 1 . 1 1 1 1 1 : r i 1 1 h e 1 itcd person. According to the 

■' '■' Mu li' ' i 'i"l is ii 11111 period of pregnan, ;,' is 

six months. This is due to the statement of Allah, Exalted be He, in 

which He says: 

"...and his gestation and wean ing [period] is thirty months..." 

(Qur'an: Al-Ahqaf. 15) 
Allah, Exalted be He, also says: 

"Mothers may mm" 1 ■, . ' < two complete 

years..." (Qur'an; Al-Baqarah: 233) 

So, if the period of breastfeeding, twenty-four months, is subtracted 
IViiinthirlyniontha, the- ivmainingissiiiiniiilh-i which istheminiiiuim 
period of pregnancy. 

The second case: This is when the fetus is born after the maximum 
period of pregnancy passes after the death of the inherited person. 
In such a case, the newborn docs not have any right in the estate. 



happened after the death of 

Scholars differ with regard to determining the maximum period of preg- 
nancy. There art ii'iree opinions: 

1. The maximum period of pregnancy is two years. This is due to the 
slntemenl of ilie Mollier of Ihc Relievers, 'A'ishah (may Allah be 
pleased with her), who said: 
"The fetus does not stay in the womb of the mother for mare than two 



I ll L 1 I I I l L"lfl 1 

as a marfu ' (traceable) hadith. 

I ii i This is because when 

there is no legal text, we must resort to the actual cases, and some 

case if | r r m.i have been i po ced to lasl for about tour years. 
3. The maximum periodofpi lu'j ii yi [hji 1 
The preponderant of those opinions - Allah knows best - is that the 
maximum period of pregnancy is four years. This is based on the fact that 
(here is no decisive proof i i : H i .. aiiiii: saeii period: so we should consider the 
;k ma! case-, am! i I (rail;, lia|j|'>er.ei.tliial -;ome vases of mt-i-nauiv Insvd lia- lour 
years; and Aiiab knows best. 

ThethirdcaseiThisiswhenthenewbomisdeliveredafteraperiodmore 
than the minimum peiine of piLe.niuiey and lev-, limn die iii.ivimi.un 
period of pregnancy. In such a case, if such a woman has a husband 
or a master (i.e., if \ i ;: 1 1 c i 1 1 who copulates with her during 
that period, the born child does not have any right in inheritance. This 
is because, there is no evidence that pregnancy happened during the 
1 J i i i ii 1 ]i i l i i a hi h Ii i^ h n i due 

to copulation that took place after the death of the inherited person. 
However, if that woman does not have a husband or a master or that 
they are absent during that period, or that they cannot copulate with 
her due to impotent y ur lor ;mv oilier reason, then [he newborn is 

the lifetime of the inherited person. 
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In this regard, Muslim s.:IhjIcm-n inmmmouslv agree that when the newborn 
tries, then there is a certainly i. IillL is is hum alive mid is in .1 arable condition. 
Hi" 1 1 ill 1 dill 111 11 I il 1 1 1 in li 1 1 1 In 1 iluii crying 

n 1 1 lin 1 I 11 i'iih' mi s li Jai 1 11 .1 In ig 1 li th. 

newborn's life is i n (< 1 to.i u, , excluding any of the other accem ineuinsi 
signs. Other scholars consider the sign of crying as well as any other signs 

I [ I I 1 1 1 1 1 i 1 1 I 

not restricted to cnine,, bul it includes ol hci signs, such as moving and the 
like, as viewed by some scholars. Even if the sign of life refers to just crying or 
making any voice, this does not mean that we should exclude any other signs 
[idicaiinL), lice; find Allah knows best. 

How to Give the Fetus Its Share 

If there is a fetus among the legal heirs, they should wait until its birth to 
km'.'.v whether the newborn wil; hr out illed to any share in the estate or not, so 
that the estate is distributed at once. But if the heirs do not agree to wait until 
the baby is delivered ami demand the. distribution of the estate before its h-nlh. 
is that permissible for them? Muslim scholars have two different opinions with 
regard to this issue: 

The first opinion: The heirs are not permitted to distribute the 
estate. This is due to the uncertainty concerning the case of the fetus, 
as there are many possibilities, such as the number of fetuses. Such a 
matter may cause a great difference in the fetus's share as well as the 
shares of other heirs. 
The second opinion: It is permissible for the heirs to distribute the 
estate before the child is born and they are not obligated to wait, as 
it may Cause harm to them. This is because some of the heirs may be 
needy and the period of pregnancy might be long. Thus, according to 
this opinion, the share of i lie n-ii is is to he considered so that then- is a 
guarantee that the newborn gets its due share. So, there is no need for 
delaying the distribution of the cst.r;::-. 



According to the apparent circumstances, the second opinion is the 
preponderant one. Yet, the scholars adopting the second opinion differ as 
regards the amount (share) that should be left for the fetus. This is because 
no one can know the actual case of the fetus except Allah. Besides, the case 

iii lui 11 s nivnyt. eii iliw or dead, one or more, a 

male or female, etc. Undoubtedly, those several possibilities have their effect 
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on the share of the fetus as well as the shares of those involved with him in the 
inheritance. Therefore, scholars differ concerning the amount that should be 
left for the fetus. There are three opinions with regard to th is issue: 

First: There Ls no criterion regarding the number of fetuses a woman 
may carry. Here, the criterion is the cases of the other heirs who inherit 
along with the fetus. That is, if a person inherits only in some cases or 

his/her share is unspecified, such as .1 ise ol the agnate relatives, 

such a person is not to be given anything. As for the heir who inherits 
in all cases and whose amount of share may differ, such a person is to 
be given the least share he/she may get. With regard to the heir whose 
share does not dltkl " immiil in all ca ic he is to be given his/ 
her full share. After doing so, the remainder of the estate is reserved 
until the case of the fetus is decided. 
Second: The fetus is to be treated according to what is best for it (i.e. the . 
possibility according to which the fetus may get the largest possible 
share) and those inheriting along with it are to receive their least 
possible shares. Thus, the bigger share of that of two males or that of 
two females is to be reserved for rite fetus, arid the other heirs who 
have specified shares are to r^itn 1 st ol ' a 'lures they deserve. 

Therefore, after the child is born and the case is decided (concerning 
se* and number, etc.), there are three procedures to be followed: 

1- The newborn gets its due share from the reserved amount, and 
what remains is to be redistributed among the heirs. 

2- The newborn gets all the reserved amount if it equals il s share, 

3- The newborn completes its due share from the shares of the other 
inheritors if the reserved amount is less than its due share. 

Third: A share equal to the share of one male or one femaie, the larger 
of which is to be reserved for the fetus. The reason behind this is that 
it happens in most cases that a woman delivers only one baby each 
time. Hence, the ruling should be established on what happens most 
often. According to this opinion, the judge is to assign a sponsor, from 
among the heirs, to guarantee that the newborn babies will get their 
full shares (if they are more than one). This is because a newborn 
cannot ask for its rightful share, so the judge does this on the child's 
behaif as a precautionary procedure. 
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Finally, the soundest of the three aforementioned opinions is that which 
involves more precaution, namely Hit- second one. Thai is, ii happens many 
times that women give birth to twins, but delivering more than two babies 
rarely si ecu i I i signing a sponsor, as mentioned in the third opinion, 

may be difficult; even if it is done, some matters may happen and prevent such 
sponsor from observing the assigned mission. Thus, the newborn children 
may not receive their due shares if they turned out to be more than one child, 
so their rights may be lost. 

According to the soundest opinion, there are six possibilities for the fetus: 
1 ) The child may be delivered dead 
2} It may be only one male 

3) It may be only one female 

4) It may be one male and one female 

5) It may be two males 

6) It maybe two females 

These are six possibilities, for each is a specific case as regards the distri- 
bution of the estate. Besides, the distribution of the estate is to be according 

to a mathematical process for each possibi it] 1 1 the heirs are to be 

considered. As for the heir who gets the same share in all cases, he/she is to 
get his/her full share. However, those heirs whose shares may differ in amount 
from a case to another are to receive the least of their shares. With regard to 
those who inherit in some cases and are blocked in others, they get nothing of 
the estate. After that, the remainder of the estate is to be reserved until the fetus 
is delivered and its case is decided as mentioned above; and Allah knows best. 

Endnotes 




Inheritance of a Missing Person 



le, being shipwrecked, or being captured by ei 



• His inheritance from others 

• Being inherited by others 

• Being an effective heir on the s 
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As neither of the two puv-jiiilitie-; (boinj, alive or dead) is considered 
more probable than the other, there must be a designated period until the 
real state of the missing person is verified, providing a chance to look for 
him. If that period elapses with nothing known about such a person, this will 
be evidence that he is no longer alive. In view of this, scholars unanimously 
have agreed to designate such a period; yet, there is disagreement regarding 
how long it should be according to two opinions: 

First opinion: The criterion is the estimation of the judge regarding 
this period. This is because the original rule is that the missing 
person is alive and this is not to be overlooked except with a 
decisive proof or the like. This opinion is unanimously adopted 
by the majority of Muslim scholars, whether such a missing 
person is expected to be safe or deceased, and whether he has 
been lost before or after the age of ninety. Thus, a missing person 
is to be expected to come back until there is a proof that he has 
died, or that a period ends after which it becomes certain that he 
has died. 
Second Opinion: This opinion adopts an el aborated view wh ich impl ies 
that the missing person has two cases: 

I in 11 'i [ i i Iiki-h i > ib isod, it is imperative to 

wait for four years since he was last seen. To elaborate, persons such as 

those who go missing in a peril, while fighting, or in ship wreckage of 

which some passengers were safe while others drowned, and persons 

who are lost within the locality - for example, going out for prayer 

and never came back - are to be expected back for a four-year period 

since they were last seen. If no news about a missing person is heard 

throughout this period, he is surely deemed to be dead. 

2- If the missing person is most likely to be safe and sound (e.g., those 

who travel for trade, tourism or learning, and nothing is heard about 

them), it is imperative to wail until such a person reaches ninety since 

his birth, until it is not likely for him to be living any more, before 

declaring his death. 

The first opinion, referring to the estimation of the judge in deciding the 

period to wait for a missing person to come hack before declaring his death, 

is the preponderant, for such a period varies according to time, states and 

persons. This is because communications and transport means have made the 

whole world much closer, quite unlike the past. 






If the Person from whom the Missing one Inherits Dies 
within the Said Designated Wailing Period 

If the inherited person has no other heirs except the missing person, all his 
estate is to be withheld, until it is clear (whether the missing person is alive ot 
dead), or the designated waiting period is over. 

Scholars maintain different views concerning the issue of the inherited 
person who has heirs other than the missing person. The soundest view is 
li ri I the mail *1 1 ] i i j i 1 ' n n b mi h 

the missing person are given the least possible shares. Thus, each heir is to 
be given his/her least amount while the remainder is to be withheld. Hence, 
the estate is to be divided as if the missing person is alive, then as dead. The 
heir who is entitled to a bigger share in one of the two cases (i.e. the missing 
person's being alive or dead) is to be given the least share; the heir is entitled 
to an equal share in both cases will be given his/her share in full; and the heir 
who inherits only in one of the two cases will be given nothing. The remainder 
of the estate will be withheld until the missing persons state is verified 
If the Missing Person is Deemed Dead 

The missing person is deemed dead if the designated waiting period has 
passed with no evidence disclosing his status. Thus, his own estate and share 
(which he/she has inherited, as mentioned in the previous case) are to be 
divided among his heirs who are still alive, excluding those who died during 
the designated waiting period. That is because his death was determined later 
after the death of his heirs who aie not then entitled to inherit. 




Inheritance of the Drowned and 

Those Killed Under Collapsed 

Buildings 



The issue of mass deaths, in which many people die and some of them 
are legal heirs of others, is a problematic Issue that causes great confusion. 
This is because it is difficult to realize who has died first to be considered an 
inheritor and who has died later to be considered an heir. Nowadays, mass 
deaths frequently happen as a result of road accidents, such as car and train 
accidents, and plane crashes. Mass deaths can also be a result of building 
collapse, accidental Fire, drowning, bombardment, etc. With this in mind, the 



m 

as inheritance is based upon verifying that the heir is alive after the death 
of the inherited person, which is not available in such a case, 

• When some of them are still known to have died before some others: 

In such a case, scholars unanimously view that those who have died 
later are entitled to inherit fro m those who have died earlier, since it is 
verified that the heir has temporarily survived the inherited person. 
. When some of them are known to have died before some others without 
determining who have died first. 

• When some of them are known to have died before some others yet 

that is forgotten. 
. When the sequence of their deaths is unverified and it is not recognized 

if they all have died at the same time or at different times. 
In these last three cases, there is a great room for probability, ijlihad (legal 

reasoning and discretion) and speculation among scholars (may Allah have 

mercy on them) who entertained two different opinions: 

The first opinion: entails that there is no inheritance between those 
deceased people in all these three cases. This view is supported by the 
opinion of a group of the Prophet's Companions, including Abu Bakr 
As-Siddiq, Zayd Ibn Thabit and Abdullah Ibn Abbas (may Allah 
be pleased with them all). The three Imams Abu Hanifsh, Malik and 
Ash-Shafi'i (may Allah have mercy on them) said the same, and it is 
one of the opinions adopted in the school of Imam Ahmad. This is 
based on the feet that one of the conditions to inherit is the certainty 
that the heit is alive after the death of the inherited person, which is 
not only unfulfilled here, but also doubted, and the rule of thumb is 
that there is no inheritance with doubt. Moreover, those who died in 
the Battles of Al- Yamamah, SifTin and Al-Harrah, did not inherit from 

The second opinion: entails that each of them inherits from the other, 
following the opinion of a group of the Companions (may Allah be 
pleased with them) including "Umar Ibnul-Khattab and 'All Ibn Abu 
Talib (may Allah be pleased with them), which is the opinion acted 
upon in the Hanbal! School. The underlying assumption behind this 
view is that each one of them has certainly been alive and must have 
lasted until after the death of the other. To illustrate, when ' Umar (may 
Allah be pleased with him) was informed of the plague that afflicted 
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Ash-Sham and that whole families died as a result, he ordered that 

the estates of the dead persons would be estimated according to the 

shares they were to receive from one another, an d t h en the I iving heirs 

would inherit from the dead persons 3 . 

It is stipulated that the living heirs of the dead persons do not differ with 

regard to the precedence of one to another in the order of death. When every 

heir claims that his inherited person has died later, with no evidence, then 

they have to take oaths and no inheritance is to take place. According to this 

opinion, every heir (among the dead persons) inherits from the original estate 

of the other dead heir excluding the new estate. To elaborate, if an heir is 

assumed to have died earlier than another, the share the latter gets from the 

former is to be distributed among latter's live heir'; only, i.e. we exclude the 

former from whom the latter has inherited, and we reverse the assumption, 

and apply the same way of distribution. 

ITie i t inrV n mi ^ that they do not inherit from one another as no 
inheritance is to be made with doubt, is the preponderant one. This is because 
the actual status of the deceased ones (the heirs) is unknown, and what is 
nkn 1 ltd Moreover, the precedence of the death of 

one another is unknown, so ii insignificant in this case B id >, i it.i 
i nherit from one another, as inheritance is 

made to let the heir make use of the inherited property, which is not the case 
here. Also, making the deceased persons inherit one another is a contradictory 
view. This is because giving a deceased lieir from I be estate of another indicates 
that the former has survived the latter, and then giving th e lat ter from the estate 
of the former indicate:; the opposite: tliis implies that each of them has died 
before the other, whii h is not loi>i I iViih his in mind, the preponderant 
view is that only live heirs inherit the estate of the deceased ones, in order 
to adhere to what is certain and keep away from doubtful matters; and Allah 
knows best. 




Inheritance by Radd 
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remainder. Ulah ■'■ alted h. I L, stated the prescribed shares as half, one- 
fourth, ane-cigluh, two thirds, one third, and : sixtl / id explained how 

hi in Ul i I ii 1 I II i i ll i nil il 'I i I pi I t i l il i I 

"Give the -haie- , i the Quran) to 

iiaac «■■!;(> arc entitled in tctyiv, titan rh, :i > x-hati-vi r rcitujim 
should be given to the closest male relative of the deceased." 1 
This noble hadith clarifies the texl ol lln Glorious Quran and puis the 

heirs of both types in the right order: Those entitled prescrilx 

i i ll i I I | 

i I 1 , iii i I i ill 

ii ..ii nl nil h i n i in Ih i 1 1 n ii < i i i ■ ll ii |, 

It I 'i nl i'l ill i I 

h hole ( stale divu ed according to their share. 
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The problem arises when there are persons entitled to prescribed shares 
whose shares of the estate are less than the amount of the estate, and there are 
no agnate relatives to get the remainder, In su a case, the jemamder will be 
redistributed among those entitled to prescribed shares in proportion to their 
prescribed shares, except the two spouses, according to the following proofs: 
Fiist Allah, Exalted be He, says: 

"...But kindred by blood are nearer to one another regarding 
inheritance in the decree ordained by Allah..." 

(Qur'an: Al-Anfal: 75) 



Second: The Prophet (PBUH) says: 

"If anyone 'chits a property, it goes to his heirs." 

(Related by Al-Bukhari and Muslim)' 

This ruling is general in all types of estate left by the deceased , including 

what is left over (the remuintlur) alter distributing the prescribed 

shares. Thus, one's legal heirs, who are entitled to prescribed shares, 

are more entitled to one's estate than anyone else. 



he was illi 

"0 iVtesifjjjier of Allah' I Itavc no licit? except my only daughter."' 
The Prophet (PBUH) did not deny restricting the inheritance to the 
daughter. If it were impermissible, it would not be approved by the Prophet 
(PBUH). This denotes that the one entitled to a prescribed share gets the 
remainder of the estate if there are no other agnate relatives; and this is what 
is meant by the radd. 

The radd is applicable with regard to the persons entitled to receive 
prescribed shares except the two spouses, for they may not have a common 
blood relationship. Thus, the husband and the wife are not included in the 
genera] denotation of the following verse; 

"...But kindred by blood are nearer to one another regarding 
inheritance in the decree ordained by Allah..." 

(Qur'an: Al-Anfil: 75) 



Scholars have unanimously agreed that the two spouses are not among 
those who are to be given the excess of estate. Yet, it was rep orted th at ' Uth man 
Ibn ' Affan (may Allah be pleased with him) once judged that the remainder 
of the estate is to be given a husba nd Sd 10 ars view that ' Uthman's judgment 
may hive been due to a reason other than the radd, such as being an agnate 
relative or having a blood relationship with his wife; and Allah knows best. 

Endnotes 

1 Al-Bukhari (6732) [12/14] and Muslim (4 1 17) [6/54]. 

2 Al-Bukhirt (6731) [12/13] and Muslim (4133) [6/61J 

3 Al-BukMri (1295) [36/210] and Muslim (4145) [6/79] 
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Inheritance of Kindred by Blood 

According to scholars of inheritance:, kindred by bl-jntl are the relatives 
who are not entitled to have prescribed shares nor are they from one's agnate 

relatives. They arc of iuur types: 

First: Those who h 1 J ' 1 

11 t Ti I ! 4 

Second: Those to whom the ile.:t:,e;t:d hdonys, namely the non- 
inheriting gi-aiuilWlliLTs ;iiui grmidnuiiiiers, ' and sn forth in an 
ascending lineage. 

Third: Those who belong to the parents of the deceased, namely the 
sisters' children, the brothers' daughters, the children of maternal half 
bro:hei md ho .11 related 1 1 ; dec 1 mln m nlinn mil n 
froth in a descending lineage. 
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Fourth; Those who belong to grandfathers and grandmothers of the 

deceased, namely the deceased's father's maternal half brothers, all 

paternal aunts, all female paternal cousins, all maternal uncles, and all 

maternal aunts, no matter far they (all these relatives) are, and their 

children however low in a descending lineage. 

These are the types of kindred by blood in general. They are to inherit if 

there is none entitled fa nh rit pre iheel ban cep tli bus hand and the 

wife, provided there are no agnate relatives. This is according to the following 

evidences: 

First: Allah, Exalted be He, says: 

"...But kindred by blood are nearer to one another regarding 
inheritance in the decree ordained by Allah.." 

(Qur^n: Al-Anfil: 75] 

This means that blood relatives are entLded to inherit each others 
according to the Judgment of Allah. 

Second: The general implication of the following Quranic verse: 
"For men is a short of what the parents and close relatives leave, 
and for women is a share of what the parents and close relatives 
leave, be it little or much - an obligatory share." 

(Quran: An-Nisa: 7) 

The words 'men', 'women', and 'close relatives' include one's kindred 
by blood. Thus, whoever claims that the verse refers to a certain case 
should prove his claim. 
Third: The Prophet (PEUH) said: 

"The a internal unci:; is Ihc heir of him who htu none." 

n Majah, and At-Tirmidhi who 

i!.'. 1 '! ', >!•!' mil,' li ilic maternal uncle becomes a legal heir when 
there is none entitled to a prescribed share or agnate relatives. As the 
maternal uncle is from one's kindred by blood, then the same rule can 

be applied to other relatives from one's kindred. 



including Uraar Ibnul-KhaEab and 'AM Ibn Abu lalib (may Allah be pleased 

with them). This opinion is adopted by the Hanbali and Hanafi scholars, and 
His one of the two views adopted by Hit Slilifi'i School in case the affairs of the 
Public Treasury are not settled or it is not established as a unique institution. 
The scholars who view that the kindred by blood are to inherit differ 
regarding the w ay 1 1 1 c y ec c e i ve t h e i r share of inheritance, and they have some 
views the commonest of which are the follow ir.;i iuv>: 

FirstviewiThey(fcindredbyblood)areentitledloinheritbycoitsidering 
everyone of them in the place of the one to whom he/she is related to 
the deceased, i.e. to be given such a person's share. Thus, daughters' 
children and the children of the sons' daughters are to be treated like 
their mothers. Likewise, the deceased's father's maternal half brothers 
and also paternal aunts are to be treated like the father. Similarly, the 
maternal undes, maternal aunts and maternal grandfathers are to be 
treated like the deceased's mother. Moreover, brothers' daughters and 
the daughters of the brothers' sons arc to be treated like their fathers 

Second view: The kindred by blood are to inherit the same as the agnate 

relatives do, i.e. the ckner I lie relative is, the more lie/she is entitled to 
inherit; and Allah knows best. 



,11 in .1 ii i ii ire ( ii ' i i n 

: aih riji.iui _ " _i i ini'i i ji i '',n i- i-i i , i i i tiii i 1 1 i 

M/421] and (2109) [4/422|, 
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Inheritance of Divorced Women 



Verily, Allah, Exalted be He, made the marriage niiilracl a cacise I'nr 
inheritance. Allah, Almighty and I'.vcr Majestic be He, says: 

'■ *l" '■■ ' <•■•" ' - •* ' •!.}'!••, Ii-i cm child 

Buti) ,-,, a child, for j ou is one fourth of wha t they leave, 

after am Ui i, , • , J, , [, 

■!. . ,.-.».;,.!,'-./ ,t>ii leave no child. But if you leave n cUUtl 

th en for them i s an eightli ot , r . . „ v bequest you 

[may hare] made or debt..." ( Q u r'Sn : A n - Nisa : 1 2 ) 

In con side rati on 10 ihi-s, the two spouses inlu-H ['mm each other as long as 

ill' 'i m r I ! lid uni I tii I (Ik nl, t< , 

unless there is a iiuiu; iluit prevents uric- ni l.heiri from uilmriting from the 

other. I Wtver, no inheritance- is id lake place in cist- of the irrevocable 

divorce, for the rule of thumb states thai if there is nn cause, there is no effect. 

llnni-1'f'v, ihere might lie stum- condition;; m ivliieli divorce do^s noi prevent 
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the two spouses from inheriting one another. To illustrate, the two spouses 
inherit from one another i n case of the revocable divorce as long as the wife is 
still in the waiting period. Muslim scholars have singled out a specific section 
for "The Inheritance of Divorced Woman" Regarding this, divorced women 
are of three types: 

First type: A revacabl; ttivorcL-d woman, no matter the divorce has 

occurred while the husband is in good health or not. 
Second type: A woman irrevocably divorced while her husband is in 

good health. 
Third type: A woman irrevocably divorced while her husband is in his 
last illness. 

Concerning the legal ruling of each of the above cases, the revocably 
divorced woman is unanimously agreed to be entitled to inherit once her 
husband dies as long as she isslill "n In r v,aiiiii« period. This is because she is 
still regarded as a wife and she is entitled lo all Iht- rights a wile bus. 

It is also unanimously agreed by scholars that the irrevocably divorced 
woman, while her husband is in a good health or surfes from a curable disease 
(i.e. is not seriously ill) and not being suspected to have disinherited ids uaie 
■!:.e. lay di vorcinu, her !, is not endlled loin herd in a a Iter husband, iov she is no 
longer related to him. 

Likewise, the irrevocably divorced woman, whose husband is incurably ill 
and he is not suspected lo have disinherited Ids wife (i.e. by divorcing her), is 
not entitled to inherit from him. 

In contrast to the previous case, the irrevocably divorced woman while 
her husband is in his last illness, is entitled to inherit from him during the 
waiting period and after it ends, provided that the husband is suspected to 
I ; a ee i n re rd i o n a 1 1 y J i s i n h e rited her (by divorcing her) and that she has neither 
remarried nor apostatized after the divorce. This view is asserted by the 
incident when Caliph 'Uthman (may Allah be pleased with him) judged that 
the wife of 'Abdur-RaJamSn Ibn ' Awf (may Allah be pleased with him), whom 
he irrevocably divorced in his last illness to disinherit her, had the right to 
inherit from him (i.e. Abdur- Rahman Ibn 'Awf).'Thisjudgment,whichisnot 
restricted to the waiting period, was known among the Prophefs Companions 
and none disapproved of it, despite rule of the avoidance of disputes and sins. 
This is because such an ill-intentioned husband is treated according to his bad 
intent (i.e. his intentional divorce of his wife in his last illness to disinherit 
her); and Allah knows best. 



Moreover, the two spoi.;:.i_>i mluvil i m:n each ir.lv:- by virtue of the marriage 
contract if either of them dies before the consummation of the marriage or 
meeting in privacy due to the generality of the verse; 

"And for you is half of what your wives leave if they have no 

child. But if they have a child, for you is one fourth of what they 

leave, after any bequest they [may have] made or debt. And for 

them [i.e. the wives] is one fourth..." (Quran: An-Nisa': 12) 

This is because the matrimonial relationship is an intimate and noble one 

upon which great rulings and interests are entailed. Therefore, Allah, Exalted 

be He, prescribed for both spouses some share of the estate of one another 

when the other dies, as Allah did for the relatives. This ensures that both 

spouses should respect and venerate one another. 

These are the blessing and gracious rulings oflslam to which we supplicate 
Allah to keep us strictly adhering and embracing it forever. 



td-Daraqmni<40[>5) [4HS] ind (40(17) [4, )6|; see also Ihn Abfl Shaybah (19026) [4/176], 
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Inheritance among People of 
Different Religions 



First: When a Disbeliever Inherits from a Muslim and Vice Versa 

Muslim SL-hulaj-s limo mlrrUiinoi 'nur Jiileivnl ..minions ivilli iv(>ard In 
this issue: 

First opinion: The majority of scholars state lhat a Muslim never inherits 
from a disbeliever nor does a disbeliever inherit from a Muslim. This 
is because the Prophet (PBUH) says: 

"A Mu sli m cannot be th e heir of ,i , fo ! /< •! i \ ■ 1 1 ■ i ■. ;; , > r ;< r i r „■ , lis I viie vcr he 
lim hrir ,>f a Muslim." 
[Related by Al-Bukhari and Muslim ! 



Second opinion : The Musi me never inherits from the disbeliever and 

vice versa, except through the wa i i I ihehadtth that readst 

"A Muslim cannot i ! •, i i ' i 

person) is hh (ill:' Mn l;,.r ' ,"i :'i his sttm y,trt'' 
(Related by Ad-Daraqutni) ! 



Third opinion: The disbeliever inherits from his Muslim relative if the 
former converts to Islam before the estate of the Muslim deceased is 
divided. This is according to the hadtth: 

'■An estate which was divided in the Pre-lsiamic Period of Ignorance 
1 1 ' li 'i ' 1 11 ' ii 1 ml i 'i l division in pice thai, f>i any ataic 
Islamic limes must follow the division laid down by Islam." 4 
The hftdith signifies that a disbeliever is entided to inherit from a Muslim 
if the former converts to Islam before the estate of the Muslim deceased 
is divided. 

er and not vice 



This is because when the Muslim inherits from the disbeliever that is 
i i k 1 an mci"eijst:, u i l versa. I li hadith mi rlnr Mam 

leads to in crease not to decrease. 

The preponderate view - and Allah knows best - is the first one, (i.e. the 

li I |! li | n I III !| 111 i i h ill III ill Mill ] I 

inexplicit proofs. 

Second: Inheritance among Disbelievers 

As far as inheritance is concerned, disbelievers are divided into 



First state: It is indisputable th; 
inherit from one another (e.g. a 
from a Christian) 



<■'■ upm : < Ink'" ■'•■ !......._. I" .,.1 ■■> I ».!-■ . .. ,[ K.I K 34j_ 

Second state: Scholars maintain three different views concerning dis- 
believers of various religions (e.g. Jews, Christians, magi, or pagans) 
whether they inherit from one another or not in regard to determining 
whether disbelief involves one or several religions. 
Fkst view: The Hanafi and Shafi'i schools maintain that disbelief 
involves one religion (i.e. all d I ' i - ft he same state). This is 
also one of the opinions adopted in the Hanbali School. Moreover, this 
is the opinion of thi. i ' ii - i. i J.,1 s i| 1 ,'; belief, including all its 
creeds, is regarded as one religion. Thus, disbelievers inherit from one 
another regardless of difference in religion. This is because the legal 
texts with regard are general, so they arc not to be restricted unless by 
the Lawgiver. To illustrate, Allah, Exalted be He, says: 
"And those who disbelieved are allies of one another..." 

(Qur'an: Al-Anfal: 73) 
Second view: D isbelief comprises three rdigions: Judai s m , Ch ri stianity, 
and the other types as one rd igirui. as t hey have no Sacred Book. Thus, a 
Jew is not to inherit from a Christian and both of thera are not to inherit 
from a pagan, and so on. 

Third view: Disbelief comprises several creeds; people oi each are not 
to inherit from those of others. To illustrate, the Prophet (PBUH) says: 
"People of two different religions cannot inherit from oric another." 
(Related by Ahmad, Abu Dawud, An-Nasa'i and Ibn Majah)° 
According to the aforementioned hutlith. the third view seems to be the 
preponderant one. That is, people of different religions, e.g. Muslims and 
disbelievers, are not to inherit from one another due to the lack of mutual 
support among them T and also because the cause tor inheritance in Ihis uise 
contradicts the cause impeding inheritance. In othei woids, diffeienee in 
religion entails conflict in all other matters, and I his leads Ui the disinheritance 
from one another. 

The scholars who view that disbelief involves one religion consider that 
the difference of location (i.e. living in two different states) is a disinheriting 
factor due to the lack of mutual support among them, which is applicable 
when there is difference in religion. Thus, it seems more appropriate that 
people of different religions, a Christian and liis Jewish reliiiive for example, 
cannot inherit from one another. However, disbelievers of the same religion 
can inherit from one another; and Allah knows best. 
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1 Al Bukhari (67(H) 1 12/61 j acid Muslim (411 ft) | M53]. 

3 Ad-Ditaqulni (4036) [4/41|. 

4 Abu.- DiwOd (» 1 4) [ 3/222 1 and [bn Maj ah ( 2.1 S 5 ) ; J 122 1 ] . 

5 A]-i!nvlui]ii 13.1531 IW33S]. 

AAbu DamiJ<2')ll) |3,<221],[l>n -Majali [37311 |3;33.2|;rKl .U-Tirnmlhi CI 1 31 |-l:4:,i|. 
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Inheritance of the Murderer of the 
Inherited Person 



Causes of inheritance may exist, yd an entitled heir may not be given his/ 
her prescribed share. There are many causes that prevent one from receiving 
one's share of estate. One of these causes is the case of an heir who murders the 
inherited person. To illustrate, the Prophet (PBUH) says: 

"No (share of the) inheritance (of the murdered person) is to be 
given to the murderer!" 
The Prophet (PBUH) also says: 

"A murderer is not to inherit anything (from the inheritance of the 
person he killed." 
This mainly aims at blocking means to committing what is prohibited, as 
love for wealth may drive an heir to murder whom he may inherit. The well- 
known rule states, "Whoever hastens to possess something before its due time 
will be punished by not hawing it" 
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Scholars, unanimously agree that the murderer of the inherited person is 
to be disinherited. Yet, they maintain di fferent views with regard to the type of 
murder that prevents one from inheritance. 

According to Imam Ash-Shafi'i (may Allah have mercy on him ) the 
murderer never inherits anything, no matter what type of murder it is. That is 
due to the generality of the hadith of th t Prophet (PBUH ) in which he says: 



This signifies that the murderer is not entitled to inherit from his victim 
in order not to let killing be a means to hasten obtaining inheritance. 
Consequently, whoever has a hand in the killing is to be disinherited, even if 
rightful. For example, the one who executes the qisas (legal retribution), the 
person who gives the judgment of killing such as the judge, the witness in 
a murder case, are all to be disinherited. This is applicable even if the act of 
killing is unintentionally committed, such as the killing done by one who is 
asleep, insane or a child. Besides, this rule is to be applied in case the killing 
mistakenly results from a permissible act, such as the case of a discipliner or 
the physician who helps the person in treatment. 

Followers of the school of ImSm Ahmad view that unrightful killing 
is the only kind that disinherits the killer. Unrightful killing is that which 
entails a legal liability, such as qisas (legal retribution), diyah (blood 
money), or expiation, such as the premeditated murder, quasi -premeditated 
murder, and accidental homicide. This is also applicable with regard to what 
resembles accidental homicide, such as being the cause of killing, or the 
killing committed by a child, an insane or a sleeping person. In contrast to 
this, if the type of killing does not entail qisns, iiiynl: or expiation, then it 
does not cause one to be disinherited. To illustrate, killing someone as in 
qisas or in self-defense does not entail blocking one from inheritance. This 
is also to be applied in case the killer is a just person whereas the murdered 
person is an oppressor of the killer and also in case the killing results from a 
permissible act such as disciplining or curing. 

What is mentioned above is also the view of the Hanaft School whose 
followers consid er beinga cause ofki lling does not cause one to bedisinherited, 
as in cases when one digs a well or puts a stone accidentally causing the 
inherited person to die. This is also applicable in case of accidental homicide 
or killing by a child or an insane person. 



Chup-u- :?: Irhcrirjna-nrHu-Mimifiy. nf ihf liikiiml IV;iun yn 

According to the Maliki School, a murderer has two states: 
First case: When a murderer intentionally kills the inherited person; in 
such a case, the murderer is not to inherit either from the estate of the 
murdered or the diyah (blood money). 
Second case: When one accidentally kills I he inherited person; in such a 
case, one is to inherit from ihe murdered person's estate, but not from 
l-i diyah rhis i be usi in it 1 ; case, the killer does not intend to 
kill the inherited person, yet it is obligatory upon him (the killer) to 
pa flit i i it run in l ,nmcthing he is obliged to pay. 
On reviewing the aforesaid opinions, the preponderant one seems to be 
that the kind of killing that disinherits one is that which entails a legal liability, 
while the accidental homicide does not disinherit one, as maintained by the 
Hanbali and the Hanafl Schools. This is because in case murder entails a legal 
liability, the killer is not excused and must bear the responsibility; thus, he is to 
be disinherited. However, in case killing does not entail a legal liability, the killer 
is excused and is not responsible for it; thus, he is not to be disinherited. 

If we are to follow the opinion adopted by the followers of Imam Ash- 
Shafi'S, which states that any type of murder prevents the heir (the killer 
in such cases) from inheritance, this will prevent executing the prescribed 
punishments. 

According to what is mentioned above, the generality of the Prophet's 
hfldith "No (share of the) inheritance (of the murdered person) is to be given to 
i t ! h i ^ unrightfully wh ich does 

not entail a legal liability. Allah, Exalted be He, knows best. 

Endnotes 
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CHAPTER 



Marriage 



Marriage is a serious and cruuJ ihi i 1 t{ihs (Muslim jurists) 

dedicate great parts of thei i olumi I i il plai .n_ ] rulings as well 

as its purposes and virtues. This is because marriage is ordained through the 
Quran, the Sunnah (Prophetic Tradition), and juristic consensus. 
Allah, Exalted be He, says: 

"...then marry those that please you of [other] women, ttro or 
three or four..." (Qur'an: An-Nisa': 31 

In the Qur^n, Allah, Exalted be He, also mentions the women one is 
prohibited to marry then says: 

"...And lawful to you are [all others] beyond these, [provided] 
that you seek them [in marriage] with [gifts from] your property, 
desiring chastity, not unlawful sexual r.itei-cotirsi.',.." 

{Quran: An-Nisa : 24) 



"0 young people! W'inv.r-i- anioue yon has the ability to marry 

r . J - 1 1 illh o * 

l( ' . ; > "i i.'i * /■" '.'.'.' ,i', ■ .,' ;;.ir,; , ,; /iji , 

He (PBUH) also said: 

"Marry wt leiiu i / hall r i 

u/'f/iejjii-nf number of yun (i.e. the Muslim nation) in comparison 

Willi I i.i'ili i ii "I,'. ',' |','| Dill 'J HlVi 

Among the glorious virtues of marriage are the following: 

♦ Marriage involves keeping the existence of the human race, increasing 

the n urn hi utMn] i lu [he disbeliever!, through 

I he proa-ail inn ni' i!n>sc linking in She cause of Allah as well as those 
defending His religion, [slam. 

•'.' Marriage leads lu n ml .i luiMit; and keeping av/ai ti mi tin- 
unlawful sexual intercourse that ruins human communities. 

♦ Marriage involves the responsibility of men toward women that includes 
sheltering them and providing for them. Allah, Exalted be He, says: 
"Men are in charge of women by [tight of] what [qualities} 
Allah has given one over the other and what (hey spend [far 
maintenance] from their wealth..." (Qur'an: An-Nisa': 34) 

♦ Marriage creates an atmosphere of tranquility, mutual concord, 
security, and spiritual comfort between both husband and wife, Allah, 
Exalted be He, says: 

"Aw) of His signs is that He createdjbr you from yourselves mates 
that you may find tranquility hi feiu..." 

(Qur'an: Ar-Rdm: 21) 
Allah also says: 

"if is He Who created you from one soul and created front it its 
mate that he might dwell in security with her..." 

(Quran: Al-A'raf: 189) 



♦ Marriage is a means of pros en r U ping blood relations, 

14 i. --ii hn hi M miIi involving n^iy unity and 

support in what is right, 

♦ Marriage raises man above leading animal life and enables him to lead 

There are so many other virtues of lawful, honorable marriage which is 
based on the instructions of the Noble Book of Allah, the Quran, and the 
Sunnah of His Prophet (PBUH). Marriage is a legal contract enabling each 
spouse to have lawful enjoyment of the other. In suppm-i of [his view, the 
Prophet (PBUH) said: 

rctit wo i ' i i ii ' l i r • . , i , 

In another narration of the hadith: 

"Intercourse '.villi them (ifeiuat) has beat niaile lawful unto you I'V 
the Word of Allah (through legal marriage)." 

Exalted be He, says: 

"...and they have taken from you a solemn covenant" 

(Quran; An-Nisa: 21) 

Thus, it is a binding contract obligating each spouse to observe the other's 
rights dutifully; Allah, Exalted be He. says: 

"O you who have believed, fulfill [all] contracts..." 

(Quran: Al-Maidah: 1} 

Polygamy 

It has been m ade lawful for the man to ma rry mo re than on e, provided that 
he is able to do so, and is certain he would not be unjust in dealing with them. 
Allah, Exalted be He, says: 

"...then marry those that please you of [other] women, two or 

three or four. But if you fear that you will not be just, then [marry 

only] one..." ( Qur'an; An-Nis a : 3 ) 

The kind of justice required from the man is lo treat his wives equally as 

much as possible, putting them all on in i I niiif; r ding pi i i 

clothing, housing, and even the number of nights spent with them. 
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In addition, permissibilit » - I ; n uiiiicofthevirtuesofthisSJiarroft 
(Islamic Law). It is applicable at all times and anywhere, as it involves great 
benefits for men, women, and society. In explaining more, it is known that 
the number of women exceeds that of men due to the dangers men are more 
likely to face, such is wars and iriivdin rhis results in less number of men 
ornp red lu i omen 1 ms, Lfi isim| ermis Lble for a man to marry more I ban 
one woman, many women will remain unmarried. 

Moreover, it is known that women are afflicted with menses and confine- 
ment, so if it is made prohibited for a man to marry more than one woman, 
there will be many times at which a man is deprived of enjoyment and pro- 
creation Furthermore, it is 1 n." i ibsi enjoying one's wife fully and fruitfully 
begins to decline when she reaches menopause at the age of fifty, unlike man, 
who still has the ability as well us Hit: desire lor enjoyment and procreation 
until he reaches senility. Therefore, if marriage is restricted to one woman, 
man will then miss much good in addition to losing the benefits of having 
progeny and procreation. 

Since the number of women exceeds that of men in most communities, 
allowing man to marry only one woman will result in that many women 
will not find breadwinners to provide for them. Consequently, lacking 
breadwinners may lead women to immorality and corruption, and their 
deprivation of the joy and adornment of life. Hence, there are so many 
virtues resulting from the permissibility of polygamy, so may Allah curse 
whoever intends to view otherwise and tries to invalidate such beneficial, 
lawful matters. 

Different Rulings on Marriage 

According to the Shari'ah (Islamic Law), there are five rulings an 
marriage: obligatory, desirable, allowable, prohibited, and detestable. 
Marriage becomes obligatory for those who fear committing zina (adultery 
or fornication), as marriage is a means of chastity and avoidance of what is 
prohibited. In this connection, Shiykhul-Islam Ibn Taymiyah (may Allah 
have mercy on him) said, 

"If one is in need of marriage and he fears committing a sin by 
leaving it, one may ;;ive priority In getting marriage over performing 
obligato ry Pilgrimage"' 



Others view that marriage, for such a person, is more preferable than 
supererogatory Pilgrimage, Fasting, or Prayer. They also maintain that in this 
case one's financial state does not matter. Sheikh Taqiyyud-Din said: 
"According to the apparent view of Ahmad as well as then i, ityo} 
scholars, one should not consider wealth before marriage, as Allah, 
Exalted be He, says, "...If they should be poor, Allah will enrich 
them from Hisbounty "(Qui [i:Arj-Nui i 1 

of Allah (PBUH) sometimes had nothing in his house as well". He 
(PBUH) once concluded marriage for a man who could not even 
afford a ring of iron (as a dowry)"' 



benefits for both men and women. 

Marriage becomes allowable when there is no lust, but there is a desire 

r i I a ilh the impotent and the old. However, 

in such cases marriage might be detestable, as it deprives the wife of the 

actual purpose of marriage, namely safeguarding her chastity, as a husband's 

impotency causes a wife great harm. 

Marriage becomes prohibited for a Muslim man who lives in a disbelieving 

country engaged in a war with Muslims. Marriage in this case may expose his 

family to danger and being captured by the disbelievers. In addition, he will 

not feel secure for his wife living among them. 

It is an act of the Sunnah (Prophetic Tradition) to marry a religious, chaste 

woman of a noble origin. Abu Hurayrah (may Allah be pleased with him) 

narrated that the Prophet (PBUH) said: 

"A woman is married for four (reasons): her werfth, her family 
status, her beauty, or her religiousness. So, you should marry the 
religious one or else yon will be a loser."' 
(Related by Al-Bukharf and Muslim) 
Moreover, it is stated that the Prophet (PBUH) forbade marrying a woman 

for the sake of someth ing other than her religiousness. To illustrate, the Prophet 

(PBUH) said: 

"You should not irry \ it for ih ' > h scan \ 
it might lead them to ruin (through arrogance and conceit), nor 
should you marry them for the sake of their wealth, for it might 



lead them !C Ira i I'd ii ii ''iii'/ili, 'i 1 1 v lit I) mm them jot ith 

sake of their religiousness."'' 
The Prophet (PBUH) recommended that a man marry a virgin. He (PBUH) 
said to Jabir (may Allah be pleased with him): 

" IWir I'uji'i' ,i'f>i i jui.' married .1 vinUn so that you may play with her 
and she may play with you.?" 
(Related by Al-Bukhari and Muslim) 
This is because marrying a virgin involves absolute intimacy and affection, 
as silt has im es-l'iLish.nul :o h'Ikmu her he;ir: might he allaehed afieeting her 
desire and affection for the present husband. 

Moreover, it is considered an act of the Sunnah that one marries a fertile 
win 1 1 in l, one of those women known lor their fecundity. Anas {may Allah be 
pleased with him) narrated that the Prophet (PBUH) said; 

' i 'i i 11 ' i ' j. 1 1 ' i '.nil hi proi d 

of the great number of you (i.e. Muslin: nation! it; lOiuporison will; 
(oilier) uutiunson she Day of Resurrection." 
(Related by An-Nasai and other compilers of Hadtih) ' ' 
I i i I _ i n j ]iu tli im iijl u illg 

The ruling pertaining to marriage differs according to the condi- 
n m ! i pei ii I i li i I in i Ii i inu I i il i , i I hi.s } 
pared nes:-, to shoulder its resfiorisihilily. 1 he i'lophet ii-T.L'H) exhorts 
young people to get married early, as they need it mure than ot hers do. 
He (PBUH) said: 

X>youngpeopk! Whoeveramtmgyou has the. ability to marry should 

jinijtv, ior ii heliis in iir.wrnu; uie.s [-o. :r til, ■,! i.\ :n udmv one's ibuslii}- 
'.i.e. it i-viUtL inu-'. pri'-iitr I'." I. ■iyat'1.: iom, inilmyodiilluvl, and 

oen. ' i. i.:j, ;k i" i, I'll',!' i, Iimni] lust, 'i (ii ill i; < 

jmik-elion lor lib:: l>;s i' ilinaiosii-:! oner iiO.uil! ilesiie't." 
(Related by Al-Bukhari, Muslim, and other compilers of Uadtthf 
In explaining the aforementioned haditli, some scholars view thai 
"abiliiy" refer::. <o the anility lo copulate, while others heiieve that "ability" 
here refers to the financial ability to afford marriage. In addition, the 
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I 'In-;;:;;.' "jar i! hi-lj'S in lm-:erin<- iiiiri i>i.;c." moans Ibat mart ia«i- helps 1 In- 
married one to keep away from gazing at ajnabiyyahs". Moreover, the 
phrase "and guarding one's chastity" means that marriage keeps one away 
from committing fornication. Then, the Prophet (PBUH) enjoined thai 
"whoever does not hiive the ability lo marry" and cannot afford it should 
last, i.e. should resort to performing voluntary fasting as a substitutive 
is fasting is "protection" against committing unlawful sexual 
se because it diminishes one's sexual desire. This is due to the 
fact thai ,11'jsl.iiinii!', iVmii food ami v.'aler lessen:, unc's Insl. In addition 10 
this, fasting involves a special feeling of piety and tear of Allah, fix nil til 
be He, Who says: 



(Quran: Al-Baqarah: 183) 
Allah, Exalted be He, also says: 

"...But to fast is best for you, if you only knew" 

(Qur'an: Al-Baqarah: 184) 
In brief, the Prophet (PBUH) commanded resisting lust and avoiding 
its dangers by resorting to two successive matters. The first one is to 
marry when there is the ability to do so and the second is to resort to 
voli.mlary fasling in case one cannot afford miirna_m\ This indicates that it 
is impermissible for a man to let himself be exposed to the dangers of sins. 
Allah, Exalted be He. says: 

"And marry the unmarried among you and the righteous among 
your male slaves and female slaves. If they should be poor, Allah 
•-IS " it; rVi-p; cm! is fcw .1 , -.id Allah is Alt-Encompassing 
and Knowing. But let them who find not /(he means for] marriage 
abstain \from sexual relations] until Allah enriches them front 
His bounty..." (Qur'an: An-Nftr: 32-33) 
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2 Abu-Dawud (3227) [3/373| and An-Nasii (21150) |2/j7<|. 

Ibi ,i I H ind i Ihi n.,,1 I 

l 941) [4/402). 

5 See the foutliolf in •W-WnwjM.'-.Um-fti- \nll2H\. 

6 Al-Bukhari (2566) [5/243] and Muslim (7378) [9/308]. 

7 Al-Bukhari (5087) [9/1641 and Muslim (4372) [5/215]. 

8 Al-Bukhari (5090) [9/165] and Muslim (3620) [5/293]. 

9 Ibn-Majah (1859) [2/415]. 

OAl-Bukl | I ll II 

11 Ab u I | and An i l] | 

12 Al-Bukhari (Sft.ft: [M, 141] and Muslim (3384) [5/175]. 

13 Ajnabiyyuh it. any wuman other 1km :'i niiin's v.'i'i; ^nd Ms le-g^lly-us- 
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Engagement 

The Prophet (PBUH) said: 

"When one of you gets engaged to a woman, $ he can look at what 

will induce him to marry <■ ■, n. ', ',,;;.',' ,' 

(Related by Imam Ahmad and Abu Dawiid) 
He (PBUH) also said: 

"l.iMi'c nl Jier; /or it is better that there should be love between you"' 
The aforesaid hadiths indicate the permissibility of looking at what 
usuall) ipp. u t iIl 11 i iii furtively and also without sitting 
privately with her. 
Faqihs say: 

Jf iii i ited 1P1 % abk 1 nan i , i 1 it' 11, u ' i> 

1 i /dot dt ichflf usually 

appears of her body, without sitting privately with her, provided that 

i f < i ( in < n[ti> i 



Jabir (may Allah be pleased with him) narrated: 
"I used to look til ha fi h\ Clarices) e retly until J snu uf he\ 
what induced me to marry her"'' 

This indicates that a man is not to sit privately with the woman he intends 
to marry, and that he can look at her stealthily. Yet, one is not allowed to look 
except at what is usually and conventionally apparent of the body of the woman 
one intends to marry. This permission is restricted to the person who thinks 
that the i omarj i hi i pond to his ] < posal i it marriage. Otherwise, if 

it is not attainable for the person to have a look at the woman he intends to 
marry, he may send a trustworthy woman to see her on his behalf, and then 
she may describe her to him. This is based on the hadith related by Imam 
Ahmad stating that the Prophet (PBUH) once sent Umm Sulaym in order to 

Whoever is asked about his opinion on someone intended to be engaged 
should answer honestly, mentioning the bad qualities ofthe intended person 
(if any) as well as any relevant things, which is not considered L"nu"kbii.iii£ 
in this case. 

It is prohibited for a man to use direct declaration while proposing to a 
widow or a divorced woman during her waiting period, such as saying to her, 
"I would like to marry you." This is because, Allah, Exalted be He, says: 
"There is no blame upon you for that to which you [indirectly] 
allude concerning a proposal to women..." 

(Qur'an:Al-Baqarah:235) 
Hence, Allah, Exalted be He, allows indirect allusion while proposing to a 
widow or a divorced woman during her waiting period, such as saying to her, 
"I am interested in you," or suchlike indirect expressions. This indicates the 

pi bibiiim in i fpropo il to a widow or a divorced woman 

during her wait in:; ]K . i »i ■: .u. I , i- saying, "I would like to marry you." This is 
because such a direct proposal to a widow or a divorced woman may urge her 
to lie about her waiting period out of her desire for marriage. 
Imam Ibnul-Qayyim said: 
"Ailtih proliihilci: dinv! jmv'i vcd ofs. w: fn"'.:' ioi; riihni- tr, utiivoici-ii 
woman during her waiting period, though she is not the one who 
decides tin ji.i ■ i ■ i ' i I > i i 

may incite her to hasten to respond and lie about the passage of her 
waiting period!' 



- : I-I'l^l" 



On the other hand, proposing to a widow or a divorced woman during her 
ivjilinji period, whether through allusior. or dirccl proposal, is |u-rniissib't- 
for him (i.e. the divorce) who has divorced her irrevocably but less than 
three times, as he is allowed to remarry her during her waiting period. In this 
respect, Shiykhul-IslamTaqiyyud-DInsuid II n , ,l> 1„ i i 

is, i I i r ] l> i • l l i 

waiting period!''' 

It is prohibited for ii M usl i in In propose So a woman who is already engaged 
to another Muslim. Thus, p .vlio:.'vci- proposes to a woman and his propovjil is 
answered, it becomes prohibited for anyone else to propose to her until the 
firs! sudor gives him permission orwlicii llie oiopnsid olThe first is refected. 
The Prophet (PBUH) said: 

"None should ask for the hand of a woman who is already engaged 
to his (Muslim) brother, but one should wait and see if the first 
suitor will marry or leave her" 
(Related by AJ-Bukhari and An-Nasa i) 7 
Imam Muslim also related that the Prophet (PBUH) said: 
".'•hue sftof! iV.' ask for tin: haihi of a -roman who if tiiivntiy rnyayrt' 
!o his i'.-i \v;lir<>) invthar until lu f'/ii' first r-iiiiiir) [niivs Iter"' 
Moreover, Ibn Umar narrated that the Prophet (PBUH) said; 



(Related by Al Bukhari and Muslim) 

Al-Bukhari also related that Ml i ii 

"A man should not ask for the hand of a woman who is already 

c-ng.lgrrl io iiis (Muslim ! tirnlhcr 'illicit ilic firs) f\i!ii>r ;.\i'-?7 htr up 

ov yi\-cs iiin; pL-niiiiiiion (ii' propose to in'r)" 

All of the aforementi hadtths, ' II as i 11 r ones having the same 

meaning, stress llK:|>rolii:iiiinii ( ii^n)|if).:iiii; in ;i',ioiT!;i ii ivlio is already engaged 
to another Muslim. This is because such an act may spoil she i:n;;:ii;niinii of 
the first suitor, spread hatred among people, and involve encroachment on 

1 ! I I ill [ 1 ll I ! I Ml 1 I | i d I I 

permission to another person to propose to her, or he leaves her, it becomes 
permissirfc for the :,;xond suitor to propose to that woman, as the Prophet 
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(PBUH) stipulated: 

"... unless the first suitor gives her up or gives km permission (to 
propose to her)." 

This is the duty Df a Muslim towards the sanctity and inviolability of his 
fellow Muslim whose violation is prohibited. 

Nevertheless, some people do not pay the least attention to such matter. In 
other words, one may knowingly propose to a woman who is already engaged 
to another and gave her consent. By doing so, one is encroaching on another's 
right and spoils his proposal, which is by all means prohibited. In addition, the 
one who intentionally does so deserves to be rejected and punished as well. 

Therefore, a Muslim should beware of such a matter and show respect 
toward the rights of other fellow Muslims. Every Muslim has inviolable rights 
that should be respected by other Muslims; ,i .Viu.dim shu;;.Sd nor propose to a 
woman already engaged to his fellow Muslim; he should not try to cancel the 
purchase of his fellow Musi im trader to gain it for himself, nor should he cause 
a ni kind of li;irm to his fellow Muslim. 

Endnotes 



' See the footnote in "Ar fcjuji Al-Murt,)'" |fi/;M|. 

6 Set the footnote in "Ar-Rawi AJ-Jtfu rbi '" [6/240] . 

7 AI-Ksikhiii-5 (S144) |W294| ai-d An-Nnsai (324I i .V.1S:>|. 
S Muslim IJ4-»)'>/ll>2]. 

9 Muslim (3441) [5/201] and Al-BukMri (2140) [4/446]. 

10 Al-Bukhari (5142) [9/249]. 
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Marriage Contract: 
Integrals and Conditions 

It is desirable to deliver a sermon before concluding the marriage contract. 

This sermon is called "(he Sermon of ibn Mas' rid": It may be delivered by 
the one who concludes she contract or by anyone else of [he attendants. Its 

"Verily, all praise be to Allah; we praise Him, ask His help and forgive- 
ness, and Inm to Hint in repentance. We seek refuge with Him from 
theei 1 oio ii t i eeds Whomever Allah 
i iu.it 5 foi I" a i hi tea i'r ' n rm i i He leads astray, 
far him there is no guide. 1 testify that there is no deity hut Allah, and I 
testify that Muhammad it. His Servant and Messenger" 
(Related by the Five Compilers of Hadith, and deemed a hasan 
(good) hadith by At-Tirmidhi) ' 



After delLve 
Qur'an.aretofc 

"Oyou who have believed, fear Allah as Heshould be feared and 

do not die except m \iiistim I in ■ ■' ■> onto Hin /. 

(Qur'an:Alu "Indian: 102) 
The second one is: 

■ ; • ' :,•,;,■• a I »rd, Who ci eated you from one soul and 

i •hen many men 
andwomen. And fear Allah, through Whom, you ask one another, 
and the wombs. Indeed Mluh ;.< m-cr, over you, an Observer." 

(Qur , 4n:An-Nisi':l) 
The third is: 

"O you who have behe\e • 

i r i > i, , e.H . , •] amendfor youyour deeds 

and forgive you your sins. .'•>:;! -.rlwuvei- abeys Allah and 

His Messenger has certainly attained a great attainment." 

<Qur"&n: Al-Ahzab: 70-71) 

The Three Integral Parts of Marriage 

First: Spouses must be free from any barriers that may deter the validity 
of their marriage. For example, the woman most not be one of those 
whom the prospective groom is prohibited to marry, such as being a 
close blood relative (marrying whom is incest), being a sister through 
having been breast-fed by the same woman, or being a widow or 
a divorced woman in her waiting period, and the like. Another 
example is that the man must not be a disbeliever while the woman is 
,i believer. I litre are some other legal barriers that we will shed light 
on, if Allah wills. 

Second: Mie brides oni.renL rnu:-.i. lie ver.fied. ll is expressed thrnudi ibe 
spoken form uttered I", i lie lei;,il <;eai diar: i if i he bride or anyone in his 
place; he says to the groom, "I marry you so-and-so." 

Third; The grooms acceptance must be verified. It is expressed through 

the spoken form uttered by the groom in reply Lo lllc guardian, namely, 
"I marry her" or "I accept her marriage." 






Shaykhul-islamltin'l.niii ■ il mdlmui h l 1 .11 I 1. i:n m mi;i ed 
that marriage can be eoiiehidedb; any wm-Hiiigliimmdicme.-ithe same inemiui; 
of the aforementioned spoken farms, ami [Ii;i1 is is nil restricted 10 them. 
However, those scholars %vlin made diespuken forms of nuirriuge restricted to 

ili tin -n i'1,11 marriage" is 1 plicirl i-cferri-.l In in lie 

Qnr'an, without implication; Allah, Exalted be He, says: 

"...So when Zayd had no longer any need for her, We married 
her to you..." (Qur'an: Al-Ahzab: 37} 

Allah also says: 

"And do not marry those [women j whom ycvr fathers married." 
(Quran: An-Nisa': 22) 
In fact, this does no; me,!!! True marriage is mil to hi- consummated except 
through these spoken forms; and Allah knows best, 

A marriage contract is deemed valid for a mute when the legal form of 
onsenloi tccepl m 1 > r< d liuough writing u \ ndei stood gesture 
When mutual consent and acceptance are reached, marriage is Id be 
J i I i I [ L I 

jesting and does not mean the actual marriage. This is due to the had'ah 111 
which the Prophet said: 

1 1 1 1 s > 1 ,1 1 i i tut 1 

' j 1 1 << <t i 1 

wife (after revocable divorce)'' 
(Related by At-Tirmidhi) ! 

The Four Conditions for the Validity of Marriage 

1- Accurate Specification of the Two Spouses 

Each of the two spouses must be accurately specified while referring 
to them. For example, it is insuff ieieii! for a brides father to say to the 
groom as a legal spoken form, "1 marry you my daughter," while he 
has many daughters. Similarly, he cannot say to the groom's father, 
"I marry my daughter to your son," while the latter has many sons. 
Accordingly, the spouse referred to must be accurately specified cither 
by pointing at him/her, referring 10 him/her by mentioning; his/her 
name, or meiitiimirij. c 110 1)11 lit; ll -If 1 , ii planishes him/her. 
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2- Mutual Consent 

There must be mutual consent between the two spouses; marriage is 
not deemed valid if any of the two is forced to accept it To illustrate, 
Aba Hurayrah (may Allah he pleased with him) narrated that the 
Prophet (PBUH) said: 
\ • ran i i . i hi sfi " , ' i i, b i; Mi marria cxcepi 
i veil in marriage 
except after her permission" 
(Related by Al-Bukhari arid Muslim)' 

This is applied except for the minor who has not reached maturity or 
the insane, as the legal guardian can marry any of (hem without their 
permission. 

3- The Slide's Guardians Permission 



"No marriage (is vditl) with, at\ \ r, nnixion of) a guardian..." 
(Related by the Five Compilers of Hadbh except An -Nasi'i) ' 
Consequently, if a woman gives herself in marriage without a legal 
guardian, her marriage is regarded as invalid, as such an act is a means 
leading to unlawful sexual intercourse. This is because a woman 
is considered partially unable to choose her best-suited husband. 
In this respect, Allah, Exalted be He, addresses legal guardians of 

(Qur^an: An-Nur: 32) 
Allah also says: 
"...Do not prevent them from remarrying..." 

{Quran: Al-Baqarah: 232) 
There are some other verses in the same regard. 






The legal guardian (if a woman i : , ii',:as;ni:.:J accord insj lu ihis order: 

• Her father 

• The one authorized by the father to be her guardian 

► I fir palernal grandfather or one of his paternal male ascendants 

• Her son or one of his paternal male descendants 

• Her full brother 

• Her paternal brother 

• A son of her full or jmUtiimI arolluT-; 

• Her father's full brother 

• Her father's paternal brother 

• A son of her father's hill or paternal brother 

• The closest agnate relative 

• Her emancipator 

• The ruler 

4- The Presence of Two Witnesses 

The marriage contract must be witnessed due to the hadtth narrated 

by Jabir which states that the Prophet (PBUH) said: 

"No marriage (is valid) without (the permission of) a guardian and 

iJFiiTL'iil'u-L'iV; .'l",i n, < miM.-w." 

Hence, marriage is not deemed valid except with the presence of two 

just witnesses. 

At-Timiidhl said: 

"r/ris condition has been followed by the men of religious knowledge 

among the Companions of the Prophet (PBUH), their followers who 

came after than, timi oilier:. '1'iiei aidinUiinf:! tint*. \\\i niiirringc is 

valid without the presence of witnesses' No one among them disagreed 

in ,'lw, ny<\y<' ;:x<:cpt oint: cffiie lo.ie men nj iojeivir^ty." 
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1 Mill rinwud lilifii .J/ !MS Al IhLik.lr [ I I U6) |_'./4]3| An Nasal (J277) |.S,'.W7|. 
ll.i, M ,|.ili. ].-,-■ . 2/4 J | ii.l ..ii. I in! ■ 1(15) I' ■"- 

2 Aliii-[Mmui(2i'ii)|::!-::' ,:.- Ihi.kMii :lisr,i |s/i ; )n| jr.; llm M,\i..li :ii:>D |2;..i«'. 

IAI-Hii! ,.„ Ill ;M\9il ii|.,|.,i.,I, ii,.. , ..!.. ,)7|]ft| 

J n 1' ' ki _ l [2 2] 11 111 nl ll IUJ i ' '| lull 1 In I II I 1 2/4 ] 

SSeeihefootnnieii ■, ■■.■),■ ;;,..,.;, i, 1 .Vm-to " 6/276-177], 
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Equivalence in Marriage 



The two spouses must be equivalent in four things: 

1- Religiousness 

A defiantly disobedie ■ a corrupt person is not a suitable match for 

.1 chaste, virtuous woman. This is because the testimony 01 repo-i ,.-.( sluIi .-. 
peimo iMvjericd, which is considered a sign of inferiority. 



2- Freedom 



e (or a slave who is partially free 



agreement with his 
itable match for a free woman, as the former is 



One of a lowly profess ion, such as a cupper or a weaver, is not a suitable 
match for a daughter of one in a high profession, such as a merchant or 
a businessman. 
4- Solvency 

The groom should be solvent enough to afford the dowry and marriage 

expenses. That is, an insolvent man is not a suitable match for a prosperous 

woman, as this causes her harm owing to his inability to meet her due expenses. 

Accordingly, if the condition of any of the two spouses is different from 

that of the other with regard to any of the above-mentioned four matters, 

equivalence is violated. However, this does not affect the validity of marriage, 

as equivalence is not a condition for its validity. To illustrate, the Prophet 

(PBUH) instructed Fatimah Bint Qays to marry Usamah Ibn Zayd, ' so their 

marriage was consummated due to the Prophets command regardless of their 

inequality '. Vet, i-<|un.[li:-u <■ i- »tdl regarded as a condition required for a 

spouse's commitment to the marriage agreement. For example, if a woman was 

given in marriage to someone who is not a suitable match for her, she or any of 

her legal guardians who do not consent to such an inequality may cancel the 

marriage contract. At the lifetime of the Prophet (PBUH), it happened that a 

man married his daughter to his nephew in order to raise the latter's meanness 

and low status, so the Prophet (PBUH) gave her the right of option whether to 

stay with him or to be separated \ Still, some scholars maintain that equ ivalence 

is a condition for the validity of marriage, such as Imam Ahmad according to 

one of the opinions attributed to him. 

Sheikh Taqryyud-Din said: 

"According to Ihe ojhi\iw\ ofliiai'n Mima;!, if the husband turns out 

to be unequal to the wife, ihey are id Ik separated. Moreover, the 

guardian does not hare Ihe. right In many the woman who is under 

his guardianship (daughter, sister, cle. I fan man that is rwl a suitable 

match for her Sunilacii. it if i:::t<crua;:d!'le for a man or a woman to 

many an unsuitable mulch. Also, according to Ahmad, equivalence 

is not just tike marital financial matters such as the dowry that the 

bride or any of Iter lego', guar, Sana- may demand or disregard. Rather, 

it is a matter that lias to be ! i t.il oasaieied." 



^'Ii.nici • ■:: r.i|Lm;;k:i..r ii; M ; i itim i'l- 



! kilinvih Hnil (Javs nas ,i :r^- joirun ivkili- L.'-nriiiih Jl.,1 /b-.J mis n vi-i ', Mia k i'lv 

iin-,1 | 11 

", ui-i.., i-lJJn'Jll ,i.;-.\ 

4 S« the footnote in "Ar-RawdAl-Murbi" [6/3K2!. 
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Unmarriageable Women 

Unmarriageable Women Are of Two Kinds: 
First: Women Eternally Prohibited for One to Many 

T i i nkiiidsofthem;scvcii | i 1 il lue to blood relation 
and seven are prohibited due to other special reasons. They are pointed out in 
the verses number 22 and 23 of the Sura of An-Nis&'( Wo men) '. 
A- Women Eternally Prohibited for One 
to Marry Due to Blood Relations 

1) The mother, grandmothers, and on up; Allah, Exalted be He, says: 
"Prohibited to you [for marriage] areyout mothers. . ." 

CQui'an: An-Nisa': 23) 
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2) Daughters, graiuUliiu!- in ,• daughters of granddaughters, and [in 
down: Allah, Exalted be He, says: 

"Prohibited to you If or marriage] are... your daughters..." 

(Qur'an: An-Nisa : 23) 

3) Sisters; One is prohibited to marry one's sister, whether she is a full, 
paternal, or maternal sister. This is bi-cuisc. Allah, Exalted be He, reveals: 
"Prohibited to you Ifor marriage] are... your sisters..." 

(Qur'an: An-Nisa' : 23) 
or daughters' daughters, and on down; 

"Prohibited to you [for marriage] are... [and] your sister's 
daughters.. r (Qur'an: All- Nisa': 23) 

5) Brother's daughters, their sons' or daughters' daughters, and on 
down; Allah, Exalted be He, says: 

"Prohibited to you [for marriage] are... [and] your sisters 
daughters. .." ( Qur'an : An-Nisa' : 2 3) 

6) Paternal aunts and (7) mater™! ami's; Allah, ijsalted be He, says: 
"Prohibited to you Ifor marriage} are... land} your father's 
sisters, your mother's sisters..." (Quran: An-Nisa': 23 1 

B- Women Eternally Prohibited for One 
to Marry Due to Special Reasons 

1) It is eternally prohibited lor air an u.i :cin;j:ryhi:-.fx ivik'ogainsl whom 
he has sworn allegation of adultery and divorced by public imprecation. 
In this respect, Al-Iavivaiiuu re-miied thai Sahl [bn Sad said: 
"According to the $u-<uu<lt ' I 'n: *iii<t;h- Tiiuiiiioi;}, [he husband and wife 
who swear allegation against each other (i.e. allegation of adultery 
sworn by the husband and allegation sworn by the wife in defense of 
her honor) are to be separated and never be reunited." 1 
Al-Muwaffaq commented, "We know none who has a different view." 

2) The same categories of relatives who are prohibited for one to marry 
because of one's blood relations to them are also prohibited to one by 
foster suckling relations, Thus, women that are prohibited for marriage 



due to suckling are the same as those prohibited for marriage due to 
blood relations, such as: 

(a) Women by whom one is breastfed 

(b) Sisters through sotkling 
Allah, Exalted be He, says: 

"Prohibited to you (for marriage) are... your {milk] mothers 
who nursedyou, your sisters through nursing..." 

(Qur'an: An-Nisa': 23) 
In this regard, the Prophet (PBUH) said: 

'All things which become unlawful because of blood relations are 
unlawiul oecauit . i n g relations"' 

(Related by Al-Bukhari and Muslim) 

_Vj The wives ot'one's father, the wives of one's grandfathers, and on up, 
are prohibited for one to marry as soon as the marriage contract of the 
father (or grandfather, etc.) is concluded. Allah, Exalted be He, says: 
"And do not marry those [women] whom your fathers married.,." 

(Qur'an: An-Nisa': 22) 

4) The wives of one's sons, the wiveso one' gi indsons, and on down, 
are prohibited for one to marry. Allah, Exalted be He, says: 

"...And {oho prohibited are] the wives of your sons who are from 
your fown] loins..." (QurUu: An Nisa: 2.1) 

5) The wife's mother, her grandmother, and on up, are prohibited for 
onetomarrya'.Mi.ni them i , . i tract (between one and one's 
wife) is concluded. Allah, Exalted be He, says: 

"Prohibited to you {for marriage] are... your wives' mothers..." 
(Qurtn: An-Nisa': 23) 

6) Daughter and granddaughter j. of one's wife, ;nul on down, nt 
prohibited for one to marry once one consummates the marriage with 
one's wife. Allah, Exalted be He, says: 
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(Quran: An-Nisa: 23) 



"Prohibited to you [for marriage] ore your mothers, your 
daughters, your sisters, your father's sisters, your mothers 
sisters, your brother's daughters, your sister's daughters, your 
[iiiilkj mnihei ■,; riu if vi ■, votir sisters through nursing, 
your wives' mothers, and your stepdaughters under your 
guardianship [born] of you r wives unto whom you have gone 
i. But if you ; <i • >.i gone in unto them, there is no sin upon 
yon. A -id [also prohibited are} the wives of your sons who are 
from your jon-nj loins, and tin;' you take [in marriage} two 
wr.Uii iif.fi (.-=/) •■ iWm •, ..-.tady occurred. 
Indeed, Allah is Ever-Forgiving and Merciful." 

(Qu^an: An-Nisa': 23) 
Second: Women Temporarily Prohibited for One to Marry 

They are of two kinds: 
A- Women Prohibited for One to Marry Due to Simultaneous Marriage 
II is prohibited for one to mai i ■■ two sisters and have them as wives at the 
same time, Allah, Exalted be He, says: 

"Prohibited to you... that you take [in marriage} two sisters sin- 
uttaneously..." (Qur'an: An-Nisa': 23) 

It is also prohibited to take in marriage ; : . woman and her paternal or 
maternal aunt at the same time. This is because the Prophet (PBUH) said: 



(Related by Al-Bukhari and Muslim) 
The Prophet (PBUH) showed the idea behind such prohibition, as he said: 
"If) on did so, then yoo would svver your (to of kinship," 
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sister and her paternal or maternal aunt become lawful for her ex- husband to 
marry, as the reason for prohibition is not there anymore 

One is also prohibited to have more than four women as wives at the same 
time. This is because Allah, Exalted be He, says: 

"...then marry those that please you of {other} women, two or 
three or four..." (qur'an: An-Nisa': 3) 

TheProphet (PBUH) ordered thosi n - on rl 1 > [slam who had more 
than four wives under their authority to choose just four of them". 
B- Women Prohibited for One to Marry Due to Contingent Matters 

It is prohibited to man lo> >r a divorc oman in her legal waiting 

period, for Allah, Exalted be He, says: 

"...And do not determine to undertake a marriage contract 
until the decreed period reaches its end. . ." 

(Qur'an: Al-Baqarah: 235) 

The idea behind such proli ibii i< in is I h.11 the widow or the divorced woman 
might be pregnant, which might lead to lineal confusion and inU'rrni^lh-ii;, 

It is also prohibited for one !i> marry :i woman who lias committed zitui 
(adultery or fornication) if orsi: it now* sil .out it until she repents and her waiting 
period is over. Allah, Exalted be He, says: 

"...and none marries her except a fornicator or a polytheist, 

and that [i.e. marriage to such persons] has been unlawful to 

the believers." (Qur'an: An-Nur: 3) 

One is prohibited to remarry the woman whom he has divorced by three 

r, n inn iii d'di -,i 4 i! I slit \ did] , married ti i n thei Imsl nd 

Allah, Exalted be He, says, 

"Divorce is twice..." (Quran: Al-Baqarah: 229) 

Then Allah says: 

"And if he has divorced her [for the third time!, then she is not 
lawful to him afterward until [after] she marries a husband other 
thou him..." (Qur'an: Al-Baqarah: 230) 



her s<; 
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a marriage contract during the stale of ihjam (a state of ritual consecniii™ 
during iiajj or 'Umrah). The Prophet (PBUH) said: 

! ' " i 'i ' ' "si 'I nor arrange the marriage 

ofanotherone, nor should he make Ihc proposal oj marriage" 
(Related by the Group of Compliers except Al-Eukhari) ' 
A Muslim woman is prohibited to get married to a disbelieving or 
polytheistic man, for Allah, Exalted be He. addresses Muslim women saying: 
"...And do not marry polytheistic men [to your mrniraj until 
they believe.. ." (Quran; Al-Baqarah: 221) 

Likewise, a Mu slim man is proh ibited to marry a d isbelie^ing or polytheistic 
woman. Allah, Exalted be He, says: 

"And do not marry polytheistic women until they believe..." 

(Qur'an: Al-Baqarah: 221) 
Allah, Exalted be He, also says: 

"...And hold not to marriage bonds with disbelieving women..." 
(Quran: Al-Mumtahinah: 10} 
However, the aforementioned verse does not apply to Jewish or Christian 
free women, as it is permissible for a Muslim man to marry any of them, for 
Allah, Exalted be He, addresses Muslim men saying: 

".. And [lawful in marriage are]... chaste women from among 
these who were given the Scripture before you..." 

(Quran: Al-Ma'idah: 5) 
Scholars unanimously agree that this verse is regarded as an exception of 
the general rule stated in the aforementioned two verses, (2: 22 1) and (60: 10), 
which prohibit the marriage between disbelieving or polytheistic women and 
Muslim men. 

A free Muslim man is prohibited to marry a slave Muslim woman, as such 

' u li ih i s.lh liiMiMu 1 iHtiniisiHe 

to marry a slave Muslim woman only -win. i , i i i mirting fornication 

and one cannot afford marrying a free Muslim woman or afford the price of a 

slave woman to emancipate and marry her. Allah, Exalted be He, says: 

"And whoever among you cannot [find] the means to marry free, 

believing women, then [he may marry] from those whom your 
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nigfif hands possess of believing slave girls... This [allowance] is 
for him among you who fears affliction [i.e. sin]..." 

(Quran: An-Nisa': 25) 
A slave is prohibited to many his mistress according to the consensus of 

i 1 s i C i el in i t I 1 | lit. 

his wifi the rights, dutie? n rulings are different in each s rnilarl 



tonlniei cannot be combini 

Having sexual intercourse with one's slave girl has the same ruling as having 
sexual intercourse through a marriage contract, provided the aforementioned 
c on d it ions are co ns i de red . In ot her word s , t In ise %v 1 10 are I em p o ra ri I y pro I :i ibiled 
for oneto marry -such as iwi oworadivorcf lani i igj 

a muhrim woman, a female fornicator, or a woman whom one has divorced 
thrice - are prohibited for one to have sexual intercourse with as one's slave 
women. This is because if a marriage contract i:; prohibited as a means of 
lawful sexual intercourse in such cases, then having sexual intercourse with 
one's slave woman, with greater u i n, i probibi t in these cases as well. 



1 Chapter No. 4 of the Quran. 

2 Abu-Dawud (2250) (2/474] and AL-Bukhirl (7304) [13/339], 
SSeethefootmae d [6/236] 

4 AlBukhari (2644) [5/312] and Muslim {3554) [5/364]. 

J ', ,i II | M in, i i i I i ' I 1 

SAbu-Dawud^lil 1 | iiin \dr{m2) [2/4*4]. 
IMuhrim: The ont in a state of ritual consecration for tfajj (Pilgrin 
(Lb 



CHAPTER 



Conditions Made Before Marriage 



They are conditions set in the man iage contract by one of the two spouses 

In hi- lull. lied by the i itLui in ill.. 1 1/i.jsi nn.. r ,: . .1 Lhe J . n-n n.-i. I iie\ -ire '-lipuf ileii 
whether through the marriage contraci or an) previous agreement. Such 
conditions are of two kinds: 

First: Valid Conditions 

According to the maj tyol h I lition when a woman 

stipulates that her suilnr mils' divorce his first wife, as such a divorce is in her 

interest. Other scholars view that such a condition is invalid, as the Prophet 

(P'BUI li forbade a woman to ask for [In: divon.c nfaiinlluT woman so a.s io 
take her plate as a wife', 'litis lYophrhe inrliid(j;::i.:e iiiilkalc-s [lie invalidity (if 
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another woman after their marriage. This is a valid condition that has to be 
fulfilled by the hu b i j i o i ■ has the r ;ht ! m I idale the marriage. 

In this regard, the Prophet (PBUH) said: 

"The worthiest conditions to be fulfilled are those that make it 

legal for you to have sexual relations (i.e. the conditions set in the 

marriage contract)." 1 
Among such valid conditions is when the bride stipulates that her suitor 
must not take her out of her house or homeland. Thus, the man must not 
take her out except by her permission in accordance with her condition. 
Likewise, it is a valid condition if the bride stipulates that her future husband 
must not separate between her and her children or parents. This condition 
must be fulfilled by the husband; otherwise, she has the right to rescind the 
marriage contract. 

It is also a valid condition if the bride stipulates a larger amount of dowry 
or that the dowry must be paid in a certain currency. This is a valid and 
binding condition that the groom must fulfill; otherwise, she has the right to 
invalidate the marriage contract. Thus, she has the option to invalidate it at 
anytime she likes, unless there is a sign of her consent although being aware 
of His violation of her condition. In such a case, her right of choice is to be 
di stegarded. In th is regard, ' Umar Ibnul- Khaflab (may Allah be pleased with 
him) obliged a man to fulfill what his wife made as a condition before their 
marriage. The man said: 

"They (women) may divorce us then!" Umar answered, "The 
judgment on rights is hated upon the sl/ited conditions"' 
This view is also supported by the hadlth of the Prophet (PBUH) in which 

1 i i tin v have made?* 

The great scholar Ibnul-Qayyim said: 
"Such conditio/ is mm: In ixpl, nil lie i .1 , ui/i , worthiest to be fulfilled 
according to the principles • ah (Islamic Law), reasoning, 

and sound analogical deduction. Hence, if the woman does not 
consent to give herself to someone except on a certain condition, 
such a condition must be fill filled; otherwise, the marriage contract 
will not be established on her consent, and it n til mat , h 1 liubk 
for uncalled-for duties that are not enjoined on her by Allah and 
His Messenger.' 1 
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Second; Invalid Conditions 

They are of two kinds: 
A- Invalid Conditions Invalidating Marriage 

Tliey involve three kinds: 
1- Shighar Marriage (Marriage of Exchanging Women under Guardianship) 
It is the type of marriage in which a guardian gives his daughter (or 
a woman under hi tuardianship) in marriage to another person 
on the condition that the other gives him his daughter or a woman 
under his guardianship) in narm . km, and without any dowry paid 
by either. In this type of marriage, a woman is given in marriage in 
return for anothu St: I hi I man nut) agree that such a marriage 
is prohibited; it is deemed invalid and the couple must be legally 
separated in this case, whether they staled that there is no dowry paid 
or they kept silent about it. To illustrate, Ibn ' Umar (may Allah be 
pleased with him) narrated: 

"The Prophet (PBUH) forbade shighar marriage, which means that 
someone marries lih dm g/id to ttnothi unit the hitter marries his 
daughter to the former, without any dowry paid by either" 
(Related by AJ-Bukharl and Muslim) 1 
Sheikh Taqiyyud-DIn said: 

"The unmistakable conclusion is thtit Allah prohibited the marriage of 
shighar. This is because the legal guardian must not give his daughter 
in marriage except to the one who : con ndei ed a suitable match for 
her. In addition, the guardian is supposed to look for her best interest, 
not just to satisfy his desire in such a marriage exchange. Moreover, 
the dowry is the bride's due right, not the guardian's. Therefore, neither 
the guardian nor the father is to give the woman in marriage unless 
in her best interest, not to favor his own desire and interest o r he 
Otherwise, his guardianship is deemed invalid. When the guardian 
exchanges the woman under his guardianship in return for another, 
he then is not looking for her best interest. Thus, he is a, 
is giving her in marriage in return for some money that would be his 
not hers; both cases are impermissible. Consequently, if he pretends 
a dowry was paid as a way to make this marriage lawful while in 
fact intending shighar marriage, it wSl not be permissible, as stated 



by Imam Ahmad ' l ! * to marry another 

woman in return for (man yin . any woman under 

his guardianship). In this respect, Shari'ah (Islamic Law) states that 
I ' i i- h intended to serve his own 

desire, not the woman's best inten-ft, whether if.r/r is a dowry or not, 
as maintained by Mu'awiyah and others. However, Ahmad views it 
permissible only when there is a Ayn'ry, i:-liii:h ii not jusl intended io 

b , mean vl eh .'...», i ' 'tin woman's interest with regard to 

her due dowry has been considered."" 

Still, if there is a certain dowry given sepm-aldy Io each of the two 
brides, without any imer.tinii <.f ..heating, provided that each of the 
two brides gives her consent, such a marriage then is deemed valid, as 
the causative of harm is no longer there. 

2- Mukailii Marriage 

It is a kind of unlawful marriage when a man marries a woman, 
who is divorced irrevocably for three times, just to make her lawful 
to be remarried to her former husband, on the condition that he 
will divorce her once this purpose is achieved. Whether there is a 
condition stated in themarriageoragreed upon before concluding the 
contract or not, such marriage is deemed invalid anyway according 
to the following hadith: 

"The Prophet (PBUH) said to his Companions, 'Shall I tell you about the 
,, , . , , , , d <J Jt '■ \, t , 

of Allah!' He (PBUH) said, 'It is the muhalli!;' may Allah curse the 

'l.|M| I'l'.l , <!,' I I II, [l "Ii" I' I ',, "" 

(Related by Ibn Majah, Al-iJakim, and other compilers of Hadith}" 

3- The Marriage Dependent on a Future Condition 

An example of such marriage is when the guardian of the woman 
says In the suitor, "I nil! let ynu marry her when She fiist of so-and- 
so month comes," or "...if her mother consents." Such a marriage 
contract is deemed invalid, for marriage is considered a contract of 
compensation (represented in the dowry that makes it lawful for the 
man to enjoy the woman as a wife). Therefore, it is invalid to make 
such a contract dependent on a future possibility. Similarly, it is invalid 
to make the marriage contract temporary, as when a guardian says to 
the suitor, "I will let you marry her on the condition that you divorce 
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her tomorrow," or, "I will let you marry her for a month (or a year)." 
Such temporary marring!; is ivlnil i» called "marriage of uiiif 'iifi", i.e. 
the temporary mm, mli n I ii i 1 i I i in • ^ uj] intercourse. 
Sheikh Taqiyyud-Din said: 

"All tiv m vn- J rVr II I I ' I !| I . ii 

fl^ree thai Allah, Exalted be He, prohibited the marriage of mut'ah 

iU'inpot-tif)- <!n;yri<yc) <;f:.:r if li.ai been nui/'e ia-it/,!." 

Moreover, Al-Qurtubl said: 

"Allhaditbs agree that the time when the marriage of mut'ah was lawful 
did not la$l for long, as it was soon prohibited. Then, both the Sataf(ea rly 
Muslim scholars) and the Khataf (late Muslim scholars) unanimously 
agree on Us prohibition, except for those scholars of the Mfidati^ whose 
opinion Liiiui!.' ,'»!■ iioiiiini;.' 
B- Invalid Conditions that do not Invalidate Marriage 

If there Ls a condition in the marriage contract that involves violating 
any of the woman's rights , such a condition is in valid though the marriage 
itself is still deemed valid. Examples of such invalid conditions that do 
not invalidate marriage are the cases when the man stipulates that there 
will be no dowry for the woman or that there will be no alimony for her, 
or that the nights he will spend with her will be less than those of her 
fellow wife. Though such conditions are invalid, they do not invalidate 
the marriage, as they are of additional meaning to the marriage contract. 
Thus, mentioning them in the contract is not necessary, and ignoring 
them is not harmful. 

For instance, if the suitor makes a condition that the woman must be a 
Muslim, and then she turns out to be one of the People of the Scripture, i.e. a 
Qiris'Liiii or a jew, the marriage in this case is valid, and the husband has the 
choice whether to invalidate it or not. Similarly, if the suitor stipulates that 
the woman must be a virgin, a pretty woman, or a woman of noble origin, 
and then he discovers that she is otherwise, he has the right to invalidate the 
marriage, as his condition is not fulfilled. 
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Al - RuliM, i {?. 1 40) j 1.'-I4(i] unci Muslim ( j42t>) |S; I «.| . 
Al-liukhari [272] ) |S«9«l and Muslim (3457) [5/205]. 
Al-BukMri [5/396]. 
Abu-Dawud (3594) [4/16], 
See Hii i omul ii ir i'i ii ii i]i! i i |i 15] 
Ai-Bukhari(51I2) r<M:u.i| ii.nl Muslim (3-150) [5/203]. 
' Th is ruling also applies to any woman under one's gua rd ianship such as one's daughte 

See the footnote in 'Ar-Rawi Al-Murbi' [6/3U-319J. 

I i Mill i Ik> has been irrevocably divorced thr( 

times to make her lawful for her ex -husband to remarry. 
1 The muhallal-lalw: The former husband; the beneficiary from such marriage. 
'HbnMajal [JWfil [2«5?| M< ll-Mittim (2863) [2/237| 

Ii i i > . ' 

3 The Rafi&h: A Shiite group who refused the caliphate., nf Abu Bakr As-Siddlq an 
Umar Ibnnl-KhaBab and waged accusations against them and against many of tr 
Prophets Companions as well. 




Defects in Spouses 



There are defects that if found in one of the married couple, the other 
has the right of option whether to cancel the marriage contract or not. The 
following are some examples: 

• If a wife finds out that her husband is unable to copulate with her 
due to his impotcncy, she has she right to rescind the marriage 
contract. In addition, if a woman claims that her husband is 
impotent and the latter does not deny it, the husband is to be 

ot copulate with her during that period, she has the right 



io rescind th 



rriage a 



• If the husband finds that his wife is afflicted with a shortcoming 
that hampers copulation, such as colpatresia, and that such a 
defect is incurable, the husband then has the right to rescind the 



3SS ^_ M'.i'.K'.m:i. 

• If one of the two spouses finds a defect in the other, such as hemorrhoids, 

insanity, vitiligo, leprosy, baluneii, or halitosis, the.fiinner then has 
the right of choice whether m cancel tin: liiaina-'.eaniir.iri nv mil due 
to the repulsion caused by such defects. 
The great scholar Ibnul-Qayyim said: 

"ly,;y ,i,;i,r: iluil nurses ,i ,-i'.<eea r,: m l ,:,.;,,. i,i,,-,( ,y f/,e : ,ii U T dlki 

prevents the fittfillniai: > ,' i/ic j iriairi.e ,./ :,„■,,,,,;,■ (i.e. copulation) 

entails the right of choice (whether to cancel it or not). Invalidation 

in this case is worthiei than the Invalidation of a trade transaction 

(due to a defect)." 1 

The right of option to rescind the marriage contract is due to the spouse 

who lines 11 o! aceepl the defect of the uiher even if the former ha-, a similar 

or a different defect This is because man dues nut fee! disgusted villi his men 

defects. However, ifani nf Ihe :n,ini,-i couple accept:; the deieei of the other. 

provided being aware of the defect and showing a sign of acceptance such as 

saying, "I accept thai detect," such a spouse does not have the right of option 

to rescind the marriage contract (due to that defect} afterwards. 

When one of the married couple has the right of option (to rescind the 

I ii I >li 11 I I I I pi i.; : i oil 

in authority), as such a matter needs ijtihad and consideration. Thus, the judge 

!i 'lii i., n - -i i in I, i,i l, i , ii in iji a i| 1 L ,,,, ,i[«| by i.h 

claimant spouse, or give the latter permission to do so. 

If the contract is rescinded before the consummation of marriage, the 
wife does not have the right to claim her dowry. This is because if she is the 
claimant of the u . Minim. . I th nnm ■: L -. m tract, then she is the one who 

causes separation. On the otia r hard, ii ihe husband was the Jar a ;>:' the 

rescinding, then it means that she has not told him about her defect. In both 
eases, she dues nut have llie right to claim her dowry. However, if the marriage 
is rescinded after consummation, the wife has the right to claim the dowry 
specified in the nurriaje com ran. ['lie. is because the wife's down y bei nines 
obligatory for being stated in contract and settled by the consummation of the 

iui c lis in, in hi i 'hi ih, 1 i I me l!i fe 

right and cannot be invalidated in this case. 

It is invalid to marry a young girl, an insane woman, or a slave girl, 10 a man 
who is afflicted with a defect that affects the consummation of the marriage. 
This is because the guardian is supposed to look for the best interest of the 






_diC 



i.voiLum under hih, guardianship. YeL, il the ^lllll-c.1 L;Ln is nol acquainted uilJ'i [he 
suitors defect, he is id rescind Ihe marriage contract once lie knows iibnu' ii in 
order to spare the woman under his guardianship the harmful consequences. 
In this connection, if a sane, mature woman gives her consent to marry an 
impotent man or one who se penis is amputated, the guardian does not have the 
right to prevent the marriage, as sexual intercourse is a matter that concerns 
the bride alone, iid one else, f lim-i-vcr, il'j.hc accepts to marry an insaneperson, 
aleper, ora man afflicted with vir;!i:;n : her guardian can prevent the matriage 
in this case, as the negative ciTeci.'. di' the husband's defect may exceed the wife 
to befall their children, in addition to the blemish that may befall the family. 



1 See"Z&M-.'MriV,n'" .>lfihj. 
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Marriage of Disbelievers 

"Disbelievers" here refers to the Christians, the Jews, and the people of 
other beliefs such as magi and idolaters. This chapter deals with the rulings 
ivi !li<. 11 in v m' u li In 'i i Mi l >l il 1 111 l 1 i 
judgment of the Islamic judician concc: ning marital cases while they are still 
disbelievers. 

The rulings on the mania,' - ul ill, .li .t.dievers arc the same as those 
on the marriages of Muslims with respec to validity, divorce, gih&r,' i/a'," 
alimony, and the nights one spends with one's wives . That is to say, th e women 
a disbelieving man is prohibited to many are the same as those prohibited for 
a Muslim man to marry (such as the mother, the sister, etc) This is because the 
disbelieving married women are referred to as "wives" in the Qur'an; Allah, 
Exalted be He, says: 

"And his wife [as well] - the carrier offirewoed." 

(Qur'an: Al-Masad: 4} 
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Allah also says: 

"And (he wife of Pharaoh said..." (Qur'an: Al-Qasas.: 9} 

Hence, referring to those disbelieving women as "wives" in the Quran 

ira ii al tin raliditj oftli ir m: i iag 

Shaykhul-IslSm Ibn Taymiyah (may Allah have mercy on him) said: 

"The sound opinion is that the marriage of i • ' • wh 
viewed prohibited in islam are absolutely prohibited (in any other 

n-'i>"i,/l */./, _ ,J,m> ■• i.n.i ., . . hi,;, i, limy wilt !>e punished for them 
(in the Hereafter), but if they b . mi I I r will be pardoned 

for thtm, as they have been • , ■• ar, oj (J pniAiUtian of such 
marriages. As j,u <l i 'ulily of such marriages, they are 

viewed valid from me peespeelive and invalid f mm another, if what 

ii 111!, I l«fc% /f 1 /'■.IjV/mSS , >! , II <> S ' | "SH 

citupfc i I) II lli" mnrringe contract, then the vaii'Hlf of their 

..ierringc. in ibis ease is ■icpeaden.i no Hi consummation accrsrding 
If; Use Jslnmk regain! iota, Horecrer, if vrkat is meant by validity is 
/he ,)■ <l I \ uj I ridings ptrtnining In <>; , i a i such as the 
r ii p contract due to a threefold irrevocable 
divorce, the effectiveness of /ivoree, and the b K it of marriage 
and the resultant chastity, then the marriage is deemed valid" 1 
Among the rulings on the disbelievers' marriages is that their invalid 
marriages are to be conceded to on two conditions: 

a. Their invalid marriages are to be conceded (by Muslims) if they believe 

them to be valid in their cretd. Wrintevi r nai i iges they do not deem 
valid are not to be conceded, as they are not admitted in their religion. 

b. Their invalid marriages are to be conceded as long as they do not seek 

the judgment of the Islamic judiciary in this concern. But if they do, 
the Muslims are not to concede such marriages. This is because Allah, 
Exalted be He, says: 



Inthisregard.it clu-t* i Mr >el!s ihi lit i he l m j 
according to their creed and do not seek the Islamic judgment, we 
are not to disapprove of them. To illustrate, the Prophet (PBUH) took 
jizyah from the magi of Uajar and did not object to their marriages 



although he (PBUH} knew that they allowed marrying their legally 
unmarrigeable km . In addition, many people converted to Islam in 
the lifetime of the Prophet (PBUH) and he conceded their marriages 
without pointing out the way they were consummated. 

I III llllT 

the consummation of their marriage, Muslims are to conclude il in accordance 
wiih liic religion uf i:-,la:ii, i.e. there must he the groom's spoken proposal, the 
brides consent, the bride's guardian, and two ei)uii;ibL: Muslim witnesses 
Allah, Exalted be He, says: 

"...And if you judge, judge between them with justice..." 

(Qur'an: Al-Ma'idah: 42) 

However, if a disbelieving couple seeks the Islamic judgment after the 
consummation of their marriage, Muslims are not to object to the manner of 

Similarly, it the lv, r o disbelieving spouses convert to islam, Muslims arc 
not to object to the way their marriage v/ns consummated or whether the 
conditions for its validity were there or not. Rather, if such a couple comes 
seeking the Islamic judgment regarding their marriage, Muslims are to 
consider that matter at the time when they seek the Islamic judgment or the 
timeoftheirconversion to Islam. Hen cc, i! i II tlieii loiong the women 
lawful for her husband to marry as a Muslim without any legal barrier, the 
marriage is to be approved of. Since there has been no legal barrier from the 
beginning, there is nothing to prevent mai ntai n i iu, the : ■ - 1 a rriage after their 
conversion to Islam, Yet, if the wife is originally prohibited for the man to 
marry (at the time when they seek the Islamic judgment or at the time of their 
conversion to Islam), they are to be separated. This is because the invalidity 
of their marriage contract from the beginning causes the prohibition of its 
being continued. 

As for the dowry spec lie;! I or the wile bcin-e ditjir conversion i'i Islam, if 
it is something lawful, she can have it, for it is her due right according to the 
marriage contract, and there is no legal reason preventing its being given to 

swine, there will be two rulings: 

First, if the wife has already received it as her dowry, then it is deemed 
fulfilled, i.e. she is not entitled to get something instead, as she has 
received it according to ihdr pre '.ions creed (i.e. disbelief). Thus, the 
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obligation of the dowry is deemed fulfilled on the part of the husband. 
Moreover, if Muslims raise their objection on such matters, it will 
in J i j u in lisin lin peoph iohip rt to Islam. Therefore, 
such matters are pardoned due to the married couple's conversion to 
Islam just lite all other acts disbelievers used to practice before their 
conversion to Islam. 
Second, if the wife has not got such an un lawful dowry then, a proper lawful 
dowry like that given to ones like her is to be specified for her. However, 
if she has alreadv n i mm u i i i i i ' during the time 
of disbelief, the other part is to be esti mated and given to her according 
to the proper lawful dowry like that given to ones like her. Similarly, if 
her dowry has not been specified before converting to Islam, then she is 
to receive a proper lawful dowry like that given to ones like her, as it is 
invalid not to specify a dowry in the marriage contract. 
Moreover, if the two spouses convert In :sam at the sane time, their mar- 
riage is to be maintains , thc-j no ! 'unction between them. 

Furthermore, if the husband of a Christian or a Jewish woman converts to 
Islam whereas she does not, their marriage is to be maintained, as a Muslim 
man is originally allowed In murrv ii Christian or a Jewish woman, so it is valid, 
with gre iiiiii in i nil m n 

On the other hand, if a disbelieving woman converts to Islam while being 
married to a disbeliever and before the consummation of marriage, their 
marriage is invalidated. Allah, Exalted be He, says: 

"...then do not return them to the disbelievers; they arenot lawful 
(wires] far them, nor are they lawful [husbands] far them..." 

(Quran: Al-Muratahinah: 10} 

Accordingly. L i mi hi does lot have the right to claim her 

dowry, as the rescind n tl I I in ige is on her pari. 

Similarly, if a husband of a disbelieving woman, who is neither a Christian 
nor a Jew, converts to Islam before the consummation of marriage, their 
marriage is invalidated. Allah, Exalted be He, says: 

" . . And hold not to marriage bands with disbelieving women. . ." 
(Quran: Al-Mumtahinah: 10) 



In this case, the man has to pay her hall'thc dowry, as the rescindment of 
marriage is on his part. 

In mis connec tionjf one of the two disbelieving sp ouses, who are neither 
Christians nor Jews, converts to Islam, or if a disbelieving woman converts 
to Islam after the consummation of her marriage to a disbeliever, the matter 
becomes dependent on the wife's waiting period. In other words, if one of 
them converts to Islam during the wite i ll p nod, ti rria 

be maintained as valid. However, if the other spouse does not convert to Islam 
during that period, their marriage is deemed invalid since one spouse has 
converted to Islam. 

In addition, he who converts to Islam while having more than four wives 
who have converted to Islam too, or who are Christians or Jews, has to choose 
only four of them to keep as wives. This is based on the fact that when Qays 
Ibnul-Harith converted to Islam while having eight wives, the Prophet (PBUH) 
said to him, "Select four (wives to keep) of them." 3 The Prophet (PBUH) said 
the same to others on similar occasions. And, Allah knows best. 



1 ' i, is i i . i |. h i i. Inn I lit his ml ■ In In ' ill 

approach sexually. That was a type of divorce practiced by Ara 
I I i 

2 fid': The potent husl have sexual intercom 



3 Sce"A!-!klitimml Al Fiqhm'nh" |:«2 J2jj 
4Ai-Bukharl(3157)[fi/.wr.' 

1 I I I I M I 111 , < 



CHAPTER 




Dowry 



Juristically, the word cimv-y ivir:- . id ;i kin,; nl inmpensation specified 
in the marriage contract or after coiidudiii; ; '.. an! il '■■■ to be paid by the 
hi 1 1 11 i i lui i n In i i il i nl i'm 1 i v nli i i 1 1 . i i ii in il n H ii i 
(Prophetic Tradition) and the consensus of Muslim scholars. Allah, Exalted 
be He, says: 

"And give the women [upon marriage] their [bridal] gifts 
graciously. But if they give up willingly to you anything of it, 
then take it in satisfaction and ease." (Q ur'Sn : A n -Nisa : 4) 
Moreover, the Prophet (PBUH) never let a marriage be consummated in 
his lifetime without j aim i v. in Hi'. u„ini. In iTMUH) said to a suitor: 
' | i ii' n i .ii) ('vert if it is an 

111 tu'liiiiin. il .Vii.-mn si linkn:, Imilm inly .■I'.rvi: mi it.:-, kvyuhly. 
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As for the legal amount of dowry, it has no specific minimum or maximum . 
Whatever is valid to be given as a price or a wage is valid to be given as a 
dowry, regardless of its amount. Still, we should follow the example of the 
Prophet (PBUII) regarding dowries, verifying that a dowry should be about 
four hundred dirhams 2 of silver, like the dowries given to the daughters of the 
Prophet (PBUH)\ 

Shaykhul-Islam Ibn Taymiyah (may Allah have mercy on him) said: 
"If the dowry given is much, it is not deemed detestable as long as the 

JJfiwrJi i: alii til ni ''.' <>> I ■" i/.'l 'il, . i, I i i , . I ffei t 

l i i s i t ),l ] 

like. However, if Ik yiwm is iiititbtc to afford such a large dowry, it 
' i cover, such a matter is viewed 

liniM!iili , i I it' lite iloivty cattim! in: tiumnni ca-tfit littotn'h bey^m; or 
meltiti.. , < iiii'it..,i hil.iih , r ,i i, 1 , ,i ■, run ii,< il, i' i. nit n'l mi,! it t, 
deferred to be paid later, il shvitlil Ik 'leaned tieiititable also due to 

the difficulty eaiteeti !n Sit, yni::i:i lit the Uubility I'nrdeiie,!.' 

In brief, giving a large amount of dowry is not deemed detestable as long 
as it is not out of boastfulness and extravagance, and it does not burden the 
groom causing him to ask others for financial help and suchlike. In addition, a 
large amount of dowry is not deemed detestable so long as it does not burden 
the groom with heavy debts. These are valuable regulations and criteria that 
ensure well-being and eliminate harm. 

Accordi ng to the above, it becomes evident that exaggeration, exc e ss i vet ie s s, 
and extravagance in demanding large dowries are undoubtedly deemed 
detestable or even prohibited. This is because demanding such large dowries 
does not consider the condition of poor men, and so it has become a major 
obstacle in the way of marriage. In addition, there are many other unnecessary 
marital expenses such as the purchase of expensive clothes and jewelries, 
lnil(liii!;.".]vii;-.iYc v.viklir.t!, nxcpliori.-. .iiiil iiiiinpi.jIS: tic. In facl, such mailers 
involve nothing but lavish ness, extravagance, and wastefulness, as they are void 
of any benefit to any of the spouses. Undoubtedly, such matters are considered 
among the burdens, obstacles, and bad traditions that must be avoided and 
eliminated to clear the obstacles standing in the way of marriage. 

In this connection, ' A'lshalt (m.iv Allah he pleased with her] narrated that 
the Prophet (PBUH) said: 

"llu; most blessed of women arc those with less expenditure (in 

dowries, marriage, living, ere. J." 5 

(Related by Ahmad, Al-Bayhaqi, Al-Hakim and others) 



Unpin '): HiHn; 



Moreover, Umar Ibnul-Khaflab (may Allah be pleased with him) said: 
"Do not go to i a< ' n i I 'I 11 omen, for if it 

represented honor in this world and piet) i 
one of you most entitled to do so would have been the e 
of Allah (PBUH). He (PBUH) did not marry any of his wives or 
conclude the marriage of any of his daughters for more than twelve 

■ ■,':■■■-■ tan might be overburdened Hit' 

of his wife until there could be an enmity toward her in his heart 
and he would say, 'I have been demanded to get (e\ c< > ' ;i 

the hanger of water skin' ' 
(Related by An- Nasi" and Abu Dawiid) 
In fact, extravagance in dowries may drive (he husband to dislike his wife 
whenever he recalls the huge amount of dowry he had to give to her. Therefore 
the most blessed of women are those with less expenditure (in dowries, 
marriage, living, etc). 

This is as in the PropL ic had i t < 1 i uli Accordingly, sim- 

plicity and easiness in dowries result in the wives being blessed and endear 
them to their husbands. 

The legal purpose behind the legality nf the dowry stated for marriage is 
tint it is considered a compensation given to the woman due to the husband's 
sexual intercourse with her. In addition, the dowry is considered a sign of 
honor granted to the wife ■Jin ing that she is res] ted id iiigl leen tl 

It is desirable to specify and state the amount of dowry in the marriage 

contract to avoid any possible dispute that might ati . 1" i it * 

permissible to specify and state it later, after concluding the marriage contract, 
for Allah, Exalted be He, says: 

"There is no blame upon you if you divorce Humeri you have not 
touched nor specified for them an obligation..." 

(Qur'Sn: Al-Baqarah: 236) 
This verse indi raits, tint the dowry ran he deferred and stated later after 

As regards the quality and nature of the dowry, it is obvious that whatever 
is permissible to be given as a price, a wage, or a rent, is permissible So be 
offered as a dowry. Thus, a dowry can be a kind of property, a debt owed by the 



m 



i heth [- it is deterred paid in a u i in cil'ii si 

t i i 1 li _, n ! i rat ll'i i li ] i t l 

and madeublainable in aeeordariee with die ;;,!■< nan's tnodiiions and financial 
state, so as to make marriage attainable due to the great bene! its of marrfap. !ti 

Some Important Issues Relating to the Dowry 

First: The dowry belongs to the woman, and the guardian does not have 
the right to claim it, except for what she willing;)- permits him to rake. 
This is because Allah, l^alted be 1 le, says: 
"And give the women {upon marriage] their [bridal] gifts 
graciously..." (Qur'ati: An-Nisa': 4) 

Yet, the bride's father, in particular, is entitled to like from her dowry, 
even without her permission, provided it does neiilier affect her basic 
needs or cause her any harm. The Prophet (PBUH) once said: 
'Tom and your property belong to your father." 

Second; The initial .' igeol the worn in 1 - possession of her dowry begins 
with the conclusion of the marriage contract, the same as in selling. 
However, her complete possession of it becomes due by the consum- 
mation of the marriage (i.e. the husband's having sexual intercourse 

with her), the husl ira , p.i . eU with her, or by the death of 

any of them. 

Third: If the husband divorces bis wife before consummating the mar- 
riage (i.e. copulating with her) or staying privately with her, and lie 
has specified a dowry for her, then she is entitled to get half the dowry. 
This is because Allah, Exalted be He, says: 
"And if you divorce them before you have touched them and you 
have already specified for them an obligation, then [give] half of 
what you specified..." (Qur'an: Al -Baqarah : 2 37 ) 

So, in case of divorce, both of them are entitled to get half of the 
specified dowry. In addition, it is permissible for any of them to 
giveup his/hei ebilk hilt lint I i lb i b.i while being in full 
possession of it, for Allah, Exalted be He, says: 



Further, Allah, Exalted be 
id U> forego it is nea 



Thus, Allah, Eialted be He, commands each of the separated couple 
to maintain gr;itioii,.ML':« 1'in.i^i: v.iviii; sip wilJinid) hi\/her right of 
half of the dowry to the other. This is a Divine instruction for both 
divorced couple to forget any hard feelings between them and to show 
tolerance toward each other due to the sacred relationship that once 
united them. 

Fourth: All that is taken by the wife's fat he r or brother fro m the husband, 
such as clothes and the like, is regarded as part of the dowry. 

Fifth: If the dowry given by the husband is represented by ill-gotten 
or prohibited money, the marriage is still deemed valid. However, a 
proper lawful dowry like that given to ones like her is to be specified 
instead of the prohibited one. 

Sixth: If the marriage contract is concluded without stating a dowry for 
the woman, the marriage is still deemed valid, and this case is called 
the marriage of iafwid (i.e. the marriage in which there is no dowry 
specified). In such a case, a proper dowry like that given to ones like 
her must be estimated and given to the woman, for Allah, Exalted be 

"There is no blame upon you if you divorce women you have not 
touched nor specified for them an obligation..." 

(Quran: Al-Baqarah: 236) 
In addition, when Ibn Mas'ud (may Allah be pleased with him) was 
asked about the ruling on a man who married a woman and did not 
specify a dowry for her and he did not copulate with her until his 
death, he said: 

"She is entitled to get a proper dowry like that given to ones like her, 
neither more nor less. Moreover, her duty is to observe her waiting 
period and her right is to get her prescribed share in inheritance." 
Ma'qillbnSinansaidtohim, \U > t , > I \tiah (PBUH) gave 
the same judgment in the case ofBirwa ' Bint Washiq.' "' 
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With regard 10 the dmvry, iiirriit nuv .ilso rc-or hi ihc amount of dowry 
specified by either the bride's guardian or the groom, or even by a third 
party. In such a case, the marriage contract is deemed valid, and if 
there is a disagreement concerning the amount of dowry, the woman 
, t ,1 i i I hi i hi 11 III I ii i r.1 

judge (arbitrator or the one in authority). The judge is to estimate and 
specify for her a dowry similar to that given to her relatives who have 

in il i inh i 1 'In CTiiioihi 'It! i.it rnaloi paternal 

aunt. That is to say, the judge is to consider those who are similar to 
the woman amon^ 1 in i 1 I 1 1 1 ( = ird to wealth, beauty, reason, 

manners, age, and virginity or being previously married, etc. !f the 
woman does not have any relatives, she is to be given a dowry like that 
given to ones like her in her town. 

In this connection, if the husband divorces his wife before consum- 
mating the marriage (i.e. cojiuiiii io;> villi heri, she is entitled to receive 
a special compensation whose value is dependent on the husband's 
financial state. Allah, Exalted be He, says: 

"There is no blatu ' m ym il t: , divorce women yonhave not 
touched nor specified for them an obligation. But give them fa 
gift of] compensation - the wealthy according to his capability 
audi) , • < •■,».• < hi •> ""Idv - a provision according 
to what is acceptable, a ditty upon the doers of good" 

(Qur'an: Al-Baqarah: 236) 

The Divine command in the aforementioned verse indicates the 
obligation of giving "lit divorced woman compensation in such a 
case, and shows that fulfilling such an obligation is among the good, 
righteous deeds. 

Back to the issue of unspecified dowries, if the separation occurs due 
to the ekvi-h of any of the two spouses before the consummation of 
the marriage, a down like liiai gin;ii in ones like the wife is to be 
stated and inherit ud l>; the other spouse (i.e. the one who is alive). 
1 In i i i i t, not f I'i i mi f the dowry does not affect the 

■I mi I | II. lii. iln.v. n i otiotii .' 

iciclinnen; delivered by Ibn Mas'ud. 

Ontheotherhaiid. ■ iyci .c^ir.ummaledorlriesporiisesbiu'e 

stayed privately together, the wilt is entitled to receive a dowry like 
llitil given lo ones like her. This is supported by the opinion of Imam 



Ahmad as well as other judgments issued by the Rightly -guided 
Caliphs, in which they judged that if the door (of a room where the 
married couple are) is dosed or a screen is lowered (i.e. marriage is 
deemed consummated), then the dowry must be paid '. 
11 h 'i 11 iti i i Mil mi m i i ti in i] he tore the consum- 
mation of the marriage, she does not have the right to claim anything of 
the dowry. This is just like the case when the wife reneges on Islam or 
rescinds the marriage contract due to a certain defect in the husband; 
she does not have the right U, d : i m he r co'.v, y i 1 1 such cases. 
Seventh: Before the consummation of the marriage, the wife has the 
right to abstain from having sexual intercourse with her husband until 
she gets her due dowry. This is because if she gives herself sexually to 
her husband willingly and then she wants to hold herself back again 
until she gets her dowry, she will not be able to get it. On the other 
hand, if the dowry has already been agreed to be deferred, she does 
not have the right to abstain from having sexual intercourse with her 
husband, as she has consented to receive her dowry later from the very 
beginning. Likewise, the wife is not entitled to abstain from having 
sexual intercourse with her husband until she gets her dowry, if she 
lias davidy li;ui ■.<:suu! inttTtourse with him. 



1 'I- i 1 ,07 )['•» IM| and Muslim (4372] |>2i.i| 

2 A dirhara of silver equals 2.975 ai-jms ol'sikor 
.i Muslim CW74) |5/2I RJ. 

4 See; "Al-lkhliwrdt A!-Fiqhi>yuh " [p. 327J. 

1 " J -* 'I- 1 i 'h I I i i 1 Li .in 'I - 

6 An uqiyyah equals forty dirhams ol' silver, I ,.;. 1 I'! grams ill silver (as a dirham of 

■ 'i IViv iJCIll.,; '+i'| . - ill, -r"l .11, \ -u, I' ;- 

K Ahj Dfmhci C'.ll-U :-U!(.|. Ai. iiri'r.i,lhi,:r4-i|.il?n', An-»:,s,i |V,J|j |.i 4..H1 

andlbnMijati(IS9l)P'4M|. 
SAI-Bayhaqi (14484) [7.41 7|. 
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Wedding Feast (Walimah) 



The wedding feast is a large meal for many people held on the oc 



The Ruling on Wedding Feasts 

Holding a wedding banquet Ls an act of the Surtnah (Prophetic Tradition) 
according to the unanimous agreement of Muslim scholars. Some scholars 
maintain that it is obligatory due to the command of the Prophet (PBUH) and 
that one is obliged to attend it when invited . To illustrate, the Prophet ( PBUH) 
said to * Abdur-Rahman Ibn ' Awf [may Allah be pleased with him) when the 
latter informed the Prophet of his marriage, "Mold a wedding feast even if 
by (offering) one sheep." 1 (Related by Al-BukMrl and Muslim) Moreover, the 
Prophet (PBUH) himself offered a wedding feast when he married his wives 
Zaynab, 1 gafiyyah, 5 and Maymunah Bintul-Harith. 






m 

The time for offering a wedding feast extends from the time of concluding 
the marriage contract until the end of the wedding days; it can be held within 
his period. As for tl i « 

view that it is not to be less than one sheep and that the more the better. They 
base their opinion on the above' -mentioned hwilth in which tire Prophet (PBUH) 
saidto'Abdur-Rahmanlbn'Awf, "Hokhi t feast t t i j 
sheep." This is to be done when one is able to afford it otherwise, the wedding 
feast is to be held according to one's financial capability. For example, the 
Prophet (PBUH) held a wedding feast of hays (a cooked food consisting of flour, 
cooking fat, and cheese) when he (PBUH) married Safiyyah. This indicates that 
a wedding feast is sufficient to be held without slaughtering a sheep. 

Extravagance in offering wedding feasts is impermissible. However, people 
nowadays offer lots of sheep, camels, anil ih I i i in* i i uiitoflavishness 

uneaten and thrown into rubbish bins, and thus money is just wasted in vain, 
'n i i i i i ; ii i 1 i ill 

. 1 1 li i li I I In n i d it I <-m m Inbl 

to divine punishment and deprivation of blessing. Besides, such luxurious weddi ng 
feasts may contain illegal kinds of amusements and meetings that usually lead 
to sinfulness. They may also be held in butt 1 i r i uv not pay much 

attention to their decency and modesty and mingle freely and shamelessly with 
men, which may lead to disastrous en m;equ en ces. Furthermore, such wedding 
banquets nowaday nay invo i in mi, i i u i s wrll as dissolute 

singers and photnL. 'j. h lit ' ! ont\ is being spent and wasted 

on such celebrations uselessly and, rather, corruptively, leading to nothing but 
>ui i i"l ri those who held such corrupt banquets must fear Allah and 
beware of His punishment. All ih, 1 ted be 1 

"And how many a city have We destroyed that was insvlent in Us 
[way of] living..." (Quran: Al-Qasas; 58) 

Allah also says: 

"...and eat and drink, but be not excessive. Indeed, He likes not 
those who commit excess." (Qur'sn: Al-A' rSf: 31) 

Moreover, Allah, Exalted be He, says: 

"...Eat and drink from the provision of Allah, and do not commit 
abuse on the earth, spreading corruption." 

(Quran: Al-Baqarah: 60) 



C 1 1 i l • M m i i i I'.iifri 4125 

There are so many known verses with regard to this issue. 

It is obligatory for whoever is invited 1, > ; , wed;! i in; lensl to attend, provided 

it meets the following conditions: 

1) The wedding feast one is invited Us must be die first one held on the 
occasion of that marriage If it is repeated on the occasion of the same 
marriage, one is not obligated to attend more than the first one. The 
Prophet (PBUH) said: 

"Holding a weddo i in (of the wedding) is a duty, 

on the second day is a good practice, but on the third day is a sign of 
hypocrisy limi ostentation." ' 
(Related by Abu Dawud and others) 
Sheikh Taqtyyiid-Din said: 

"It is prohibited to offer food and slaughter animals extravagantly (as a 
wedding feast) on the rest of the wedding days (i.e. other than the first 
one), even if it is a custom or a means of spreading joy among one's 
people, i < t, , ■;■ ,rpni!;.;'ly i7;/fei- ; :ie <}, >i rf'm'.i, iililjiu' ,r 

J',,.:.;, ,'/|' ( r.uj.etl. ' 

2) The host must be a Muslim. 

3) The host must mil b,: line oi those manifestly and shamelessly 
disobedient to Allah, for such people must be avoided and deserted. 

4) The invitee must be personally invited, i.e. it is not to be just an open 
general invitation. 

5) The wedding feast one is invited to must be void of anything unlawful, 

ii I - mi ii< hi i .' mi i.i h i[>Lt i" in ,ii ni 

wedding banquets nowadays. 

Ilili- in, ,ini .I, i i n hoiild attend the wedding feast, for 

the Prophet (PBUH) said: 

"The worn k'r.ui if four. is ihui of the wedding fens.', to which are 
iiu^irti ili:w- iy-ori.ti; ii He. i'j'i/- .-:'■. ■.'( ) ■■:iil horn which, ,-ijt (oi iiidden 
those keen on coming to it (i.e. the poor). He who does not respond 
to the invitation (of the weddingfeast) has disobeyed Allah and His 



(Related by ImaiiiMi.sihii ) 



Jilt; 



It is an act of the Ship mi /! in puhlb-O. .innn.iii.jc ill.: marriage, for the Prophet 
(PBUH) said: 

:: \!<ikc .i.ui!iTf.:h'i.' , r ? .■.■;.' :' i .. /'. ■ .'.-.'j^iiii ' 
Ibn Mijah related it in the following wording: 

"Make marriage publicly announced." 
Moreover, it is considered an act of the Swmah to celebrate it by beating 
duffs (Arab musical instrument similar to a tambourine, but without metal 
jingling disks). The Prophet (PBUH) said: 

'"'i ■■'' iiiiaion between what is lawful and what is pivliilula! 
(while celebrating a wedding) is (the permissibility of) the voices (of 

,.l',". ■ h 1 ■. .'.. ' .'■. ■ .- ■ . ■/■.'. 'i ' n !• ■; ,i>j,f 1 'I. ,l,,li it: 

the marriage (ceremony)''" 

(Related by An-NasJi, Ahmad, and At-Tirmidh! who deemed it a 

hasan (good) hadith) 

Endnotes 

1 Al-Bukharl (5155) [9/276) and Muslim (3475) [5/218], 

2 Al-liukhari [-1791 ) \*<t,(,')] mill Muslim (.14*) I ) [5/231 1 
1.1 lul li ii' I mi|i H I ii , 1 J i I m 

4 Abu Dawud<3745) [4/831 and [bn Majah ( I'JI ■! \>J 145|. 

I "l » 1 
6 Muslim (3511) [5/239] and Al-Bukhiri (5 1 771 I'll Mi : \ 

'At- dl Ml (1S')5> [2/136] 

:< ,\l 4:mm.lhi ( IDS'Jj i. '":. ".I. ',.i j . I 5 in i 5/43 and Ibn Majah ( SSviv U.'-l.57| 
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Husband- Wife Relationship 



The husband-wife relationship refers to I lie relationship between the 
1 i 1 | i IhiijI 1 i y- Kadi ( 

the two spouses rnu ive kind i n ill villi the other; none of rliem 
should withhold the others rights, have an aversion lo fulfilling any of thenr 
or give the other 1 1 I ri ir nil in in miury or reminders of favor 

and generosity. Allah, Called lie I !c ; eoinmarKis husbands to he kind In [heir 
wives; Allah says: 

...Andlive with them in kindness..." (Quran: An-Nisa: 19) 
Allah, Exalted be He. also says: 

qf'them, a<cordittg to what is reasonable..." 

(Qur'an: Al-Baqarah: 12») 



Moreover, the Prophet (PBUH) said: 

"The best amongst yoo is liie one 11 ho treats hisfamily best"' 
He (PBUH) also said: 
"If 1 were to command anyone to prostrate to another ! would 

command a usiii 1 1 , 1 'iKl^ii; her husband dm to 

r , ,;.. 1. '....-« '1 K nil 11, . ; , 
Furthermore, the Prophet (PBUH) said: 
"If a woman spends the night deserting hei husband's bed, the 
ai!;;:'ls keep S:-,:dil<j_\ i • i, ■,-'.■■ ,■ , ■<:■., ■ •■ ,»( j'r: ,:■;::: i! niominr" 
It is an act of the Sunnah (Prophetic Tradition) that each of iluMivn spouses 

shou] d treat the other clement I y, showy u,i die other, and be 

tolerani urn, I'l'iiiu:; l!ic lunti mused by llie oilier, Allah, txalttd lit I k\ <.,i;s: 
"...and to parents do good, and to.. . the companion at your side..:' 
(Qur'an: An-Nisa : 36) 

It is viewed that the word "companion" in the aforementioned verse refers 
to each of the two spouses. Similarly, the Prophet (PBUH) said: 

11 111 idaair. a<: lliry -or 1 (<i,;//"i^ /.i yo'tr houses:' 

In this connection, the husband should keep the tmrd of marriage even if 
he dislikes his wife. This is btvause Allah, Called be He, says: 

" ..And live with them in kindness. For if you dislike them- 
perhaps you dislike a thing and Allah makes therein much 
good!' (Quran: An-Nisa': 19) 

e, lbn ' Abbas (may Allah be pleased 

"7 be oar who dislikes ids vile ::icv be^er i< ri\bd from lies rani ihoA 
Allah may make the child a means of much good"* 
It is also related as a iahJh (authentic) hadith that the Prophet (PBUH) said: 



, h.,[,r.rli n.nl- i.LIMarionship 409 

If the marriage comma is concluded, (lie wife, who is mature enough for 
she consummation of marriage, is to be given to her husband in his house, if he 
so desires, unless she has made a condition in [lie murrUigt: contract that she 
will remain in her house or in her town. 

It is permissible for the husband to take his wife along with him when 
he travels as long as such a journey involves neither disobedience to Allah 
nor any danger. This is based on the fact that the Prophet (PBUH) and his 
Companions used to take 1 li ir wi i ilong with them when they traveled. 
However, most of today journeys are made to disbelieving countries, 
which patronize corruption, licentiousness, and dissoluteness. Hence, it is 
impermissible to travel to such countries just for tourism and having fun, 
for such journeys greatly threaten ones religion as well as one's manners. 
Moreover, the woman herself and her guardians should refuse her traveling 
with her husband to such countries. 

There is a common practice innovated by the wealthy newlyweds; they 
travel on the second morning of the wedding to such disbelieving countries in 
order to spend their so-called honeymoon. In fact, it is more appropriate to call 
it the evil moil th , as i t i ovo Ives c o m tr. i [ting prohibited deeds, such as taki ng off 

I 1 i I t u r I -i i i 

as wiinessini; theirbad traditions and deeds, and visiting places of immoral iry. 
As a result, the Muslim women may return to their homes affected by such 
evil traditions desiring lo imilate lliem and renounce those of the Islamic 
community. Hence, such journeys are by all means prohibited, and those who 
make them should be reproved and prevented from doing so. Moreover, the 
woman's guardians are to prevent her from traveling with her husband to such 
countries and rid her of such i !i .die •. ! n .l.jinl, as she is considered a trust 
that the guardians sh ould p reserve. Even if the woman herself agrees to travel 
with her husband to such countries, she may be unaware of her interest and 
mindlessoftheconsequencL-;.!,! uch travel That if why there are persons to 
control and observe her interests, namely her guardians, and preventing her 
from such acts is one of their duties. 



^0 . VI MARR ] \GE 

,4,'/i!<[ /(jvtj iiinsc win; uri: i:ijii>7«ir[Jv repentant and loves those 

who purifr themselves.' " (Qur'an: Al-Baqaiah: 222) 

In addition, it is permissible for the husband to force his wife to wash 

herself to remove dirt, to shave undesirable hair in her body, and to clip long 

ml 11 il H. in 1 ii ^ mI ii 1 ii i hi - i i i,l iu I 1 

in the mouth, as such matters cause the husband's aversion. Moreover, it is 
permissible for the husband to force his wife to take a ritual bath to remove 
her state of major ritual impuritv, and to observe the Five Prayers. If the 

ll II hi olMlTiV 1 I I I 11 ':; 1.1 I [ ll„ u 1 ill tplmi. 111 Uli thllL il 

in' lit. .in her tu i I U miv ii i . il Ik.hu. pu lnl n, I hit I he 

husband to com nun. Ii.hij « i:h nu Mm. In- luisb.inu shook' loive his wiio 

to give up and avoid v. luitei .■ i i : prohibited, lor Allah, Exalted be He, says: 

"Menareinr.kargeofwomenby [right of] what [qualiL. -i Hah 

has given one over the other, . ." (Quran: An -Kis;V: 3-1 ) 

Allah, Exalted be He, also says: 

"Oyou who have believed, protect yourselves and your families 
from a Fire whose fuel is people and stones, over which ore 
ii," - i . ' " u they do not disobey Allah 

in hut lie fin aids mil t ,'> nhat they are commanded." 
(Qur'an: At-Tahrim: 6) 
Moreover, Allah says: 

"And enjoin prayer upon your family [and people} and be 
iii'>, i , ,n , ., 

you, and the jheslj tunc time is jut [those of! righteousness." 

(Qur'an: Taha: 132) 
Allah also praised His Prophet Isma' il (Ishmael) (PBUH) saying: 
'VtM-i mention in the Book, Ishmael. Indeed, he was true to his 
promise, and he was a messenger and a prophet. And he used to 
enjoin on his people prayer and Zakah..." 

(Qur'an: Maryam: 54-55) 
hi' i i in ' .ii i i ii I H i ih 1 1 ii, . h i . i in, i 'in , ii.i 
: iimii.T.; nl his ,il ,i,. ,1 1 I I i. < ii « I ■■ i I il 111- lilMi u mj It. lis the 
family as well. Hence, if sbt- i:, mrnfi .md negligent ofher religion, she will 

surely cause tin c<> In > Ii I i . n i In I ml. ' i liuid -,'.i ros 

should fear Allah with regard to their wives and observe their conduc t, as the 
Prophet (PBUH) said, " Treat women kindly" 



'. li.'I'M- I': l'i.-i : -'Sil It" '.■■ilip 1_M 

The husband is required to spend one of every four nights with his wife, 
provided she is a free woman, si" she asks liim lo do so. This is because he 

with each in this case. This is based on the fact that Ka'b Ibn Siwar passed 
such a iutlssnc-ii 01:11111: llic ' . . I i^l ■ ;: i . ■ of ' i.'iriisr Ibrn if [■.'li-ittab (may Allah 
1.. pi. ■.!-,■. I '.-.I'll li mi .in- i 1 , i nf '■ .11 I e .mi iu.I;m i .in that it was met 
with approval and hoik' ciiiHrni.fcleiJ ii. It is :.'.-•> the opinion adopted by some 
faqihs, and what is mentioned above shows its proof and the principle on 

ill ill I I i I I 

regard; he says that the case of being married to one woman differs from that 
of being married to four concerning the ruling on the number of nights spent 
with one's wife/wives. And, Allah knows best. 

it is obligatory for the potent husband to have sexual intercourse with his 
wilt, it sin asks him in ti > n Iras: one: . > I- in m mil This is hecau.se 
Allah, Exalted be He. decreed that the maximum period for a husband 
h i iihii. i I iu l nurse with his wife is four months; so 

scholars apply this ruling on other cases nf oh.il Yli, Sbaykhul-Islam Ibn 
l.i mi, I i .1. i b ..nig sexual intercourse with one's wife is obligatory 
according to the wife's satisfaction, and that it is not restricted to a certain 
period, as long as it does not cause harm to the husband or keep him from 
seeking provision. 

In this connection, if the husband has been abroad for more than six 
months and his wife asks him to come back, the husband is obligated to do 
so, unless he is performing an obligatory H«jj (pilgrimage), or participating in 
jih&d (fighting in the Cause of Allah), ore :.:i.:-;alil; nimble in aunt ba.:k, Bui 
if he refuses to come back without having any excuse preventing him from 

I i i . , I indcei. ii the one in authority) 

is to separate them after informing the husband. This is 1 >ecause the husband 
has neglected one of the wife's rights, which causes her harm. 
Sheikh Taqiyyud-Diii said; 
"The harm caused to the wife by the hmhaiul 1 1 -ha i he ,1m-'. m>l 
iuive sexual intercourse with her nece i 

of the marriage contract. This is to be applied whatever the 
ecu: ,-j i.a y be, whether it is intended by the husband or not, and 
whether he is potent or not ; in maintenance, 

but rather worthier."" 



It Ls prohibited for each of the two spouses to fell others about their 
private matters related to their sexual intercourse. Tii is is because, the Prophet 
(PBUH) said: 

"Verify, among the nuiil r'iijiud a; jKupk in tii? Sight of Allah on 
1a\ i L 10 hits sexual relations 11 

11 i ' 1 i i r 

(Related by Imam Muslim) 

Thisfcaiijffcisregardedasaproofoftheprohibitionofdivulgirjgthesecrets 
of their sexual relations, whet her they are words or actions. 

It is for the husband to prevent his wife from going out of the house un- 
necessarily. He should not let her go wherever she I ikes without his permis- 
sion. Moreover, il is prohibited for the wife to go out of the house without 
the permission of her husband, unless necessary. On the other hand, it is 
desirable for the husband to grant his wife permission to go out to nurse 
her legally unmarrigeable relatives, such as her brother or uncle, for this 
involves maintaining the ties of kinship. Furthermore, the husband is not 
entitled to prevent his wife rents fi m visiting her at home, unless he 
fears that they may turn her again st liini whenever (hey come to visit her. In 
this case, it is fen- the husband to prevent them from visiling her. 

The husband is also entitled to prevent his wife from being hired or 
employed, as he is supposed to provide for her and to meet all her needs. This is 
also because bei ng hired or employed makes the wife too busy to fully observe 
her husband's rights or to look after her children. Work may also expose the 
wife to immoral s nation:-, csi n « hen decency and morality 

have become rare whereas dissoluteness and immorality are widespread. In 
other words vra i i i mil [ iih men i ffi ■, ind workplaces 
involving prohibited privacy, which is a great moral danger that undoubtedly 
must be avoided. 

Furthermore, it is for the husband in prevent his wife from breastfeeding 
her baby from a former husband unless necessa ry. In addition, the wife is not to 
obey her parents when the) j si 1 rt. piu .- i mm her husband, nor should 
she obey them whet In u > visit them if her husband disagrees. This is 
because her obedience to he i ! isbami ivorthii 1 , that to her parents. To 
illustrate, it is narrated that the paternal aunt of Husayn cauic to the Prophet 
(PBUH) and he asked her: 



"Do you haw a fo.i-ibtmJ.i~ What ill,: tej'lie,! in tin- affirmative. Ire 
(PBUH) said to her. See your st.it in with him (i.e. whether you try 
to satisfy him nj-jiiW). far Ik- is your funnitse uu,i your fire (i.e. your 
entering either Paradise or Hell-lire eat: be tieneiiitent on the way 
you treat him)."" 
If the husband has more than one wife, it is obligatory for him to treat them 
as ecuals and Individ;- lit.- lime hesjvmk ■• •• i i ■ i them iasllv. Allan, kxalled be 
He, says: 

"...And live with them in kindness..." (Quran: An-Nisa'; 19) 
Allah, Exalted be He, also says: 

"...So do net incline completely {toward one] and leave another 
hanging..." (Quran: An-Nisa': 129) 

This means that when the husband fi'. ui:. c 1 1 -_ =. ■ otitis wives over the other, 
it makes the other as if suspended or "hanging", for she has a husband and 
does not have him at the same time. In this regard, the eoual I reatmen! the 
husband gives each is mainly based u:i his iusi. dh isiuii nf I In- niyjiis he ^.pcnei-: 
nisl'i them. This i:-, heeatts,.- the niyin is Ilk- imir ivhtn a man goes back home, 
finds tmmiuilily villi his family, and generally goes to bed with his wife. As 
ten those wlm mainly v. mi at niglil. '.ik Ii as .seuirily guards and liie like, tliey 
are to divide daytimes among their wives, as daytime for them is regarded as 
night for others. 

Moreover, even if one of one's wives is in her puerperium or menstrual 
period or she is sirk. she is still entitled to have her equal share of one's time. 
This is bei. tuse Mi I i i te i li In it 1 aes iittimac) and 

affection between rhem, even if without having sexual intercourse. 

In addition, it is not for the husband to set the order of his wives in his 
schedule according to his own desire. Rather, it is to be done by means of 
drawing lots or by the consent of all his wives. This is because pkiemg a . vrl;:iii 
wife first in the husband's schedule means that he favors her over the others, 
while it is obligatory for him to treat them all as equals. 

On the other hand, the husband is not entitled to take one of his wires 
along with him on a journey and leave the others, unless he draws lots among 
them or all his wives give their consent. This is based on the fact that whenever 
the Prophet (PBUH) intended to go on a journey, he drew lots among his 
wives and took with him the one upon whom the lot fell *, 
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Matters Nullifying Wife's Right of 
Expenses and Share of Nights 



permission hut to fulfill something fur herself, her righl of expenses and 
1 ] i i i i I I ii 

is because when the v.'i I have] without iici luisl i permission, she is 

I ""III I i I il null [I 1)1 Il i I I 

with the permission of lief husband lui: jiisl In observe her own inkTcsl, ii 
becon i i i hi ■! I ' ■ n ii i i.i I ru 'I i ! 

,i[iuiuUiv i! I' ' hand wishes 1 lake hi nif< ilon s wilh 

him on a. loiiniey and .-;he refuse's; she docs nut have any rijjhi nfepense:-, or 
share ol he m i i I i i l i ibc s - os iered i 

disobedient wife. Likewise, if the wife refuses to go to bed with her husband, 
her right of cx[ uses and hci i i r ni h illil i lie lie me i 

disobedient as a recalclimn; wife 



VI MARRIAGE 



II is prohibited for the husband to have sexual intercourse with one of his 
wives on a night or a day w hich i . ni il hers unless necessary. 

On the other hand, it i lemii b'i iiron if the husband's wives to give 

111 ! ' [ I 1 111 ill i I 111 I J 1 11 1 

to her fellow wife. This is because the nights allotted are among llie idves' 
rights, in addition to the fact t i I ree to such a deal. Ti illust u 

Sawdah (one m i i 1 li i i mth her) gave 

i i i I i i I i^ i ii! i 

tl I phet (PBUH) used to spend ivith A'ishah both her night and that of 
i u d il '. U,nt u • I ill .id- ', . has given her slum: m mcln . so another 
ii i i nil 1 i I ii ]i jut 

Moreover, it is permissible for the wife to give up her right of expenses 
i hi 1 1 i Ih 1 i i ii i i | ii 

Allah, Exalted be He, says: 

"And \fi% woman fears from her husband contempt or evasion, 
there is no sin upon them if they make terms of settlement 
between them - and settlement is best..." 

(Qur'an: An-Nisa': 128) 
With regard to the aforementioned verse, ' A'ishah said: 

"it en eerns tin h m ' .' .■ Ii • , and does not want to keep her 

with him any hmger. but he mmts to I'jivrcc her. So, she fays to 
liiiis, 'Keep „». t'iid tin a i, ,',i.,( i^, mid I yji.'c up my eight of 
expenses and my share of nights! "' 
In addition, when Sawdah grew old and feared that the Messenger of Allah 
(PBUH) may leave her, she said: 

7 give my night !i.c. iiw nigh! the Prophet spend* villi iter) i<> 'A'ishnh"' 
It is important to point out that if one marries a virgin while having other 

wives, one should spend tile f'irsi seven nielli', wiih he.i' and then by turns. 
In in '1 im< lln n, t I . i i. Mi ,,i 

if such a man marries a woman who has been previously married (i.e. not 
i i i 1 1 1 n.e nights with her and then by turns, 

without deducting those three nights from her share afterwards. This is 
because AJ-Bukh5ri and Muslim related: 

"Abu Qildbah narrated on the authority of Anas (may Allah be 
pleased with him), 'It is an „ i l 

[.'.mi if a jijfld jiifij-i -;.■.'»■ a virgin n,i>< hr has already a wife wlu> i>as 



been previously married (i.e. not a virgin), then he should spend 

the first seven nights with her (i.e. the virgin) and then by turns. 

Andifaman marries a woman whohas h i previous) mwriei 

then he should spend the first three nights with her. and then by 

turns! Abu QilAbah commented, 'If] wished, I would have said that 

Anas ascribed this kadith to the Prophet (PBUH): "' 

(Related by Al-Bukhari and Muslim) 

Still, if the man's bride who has been previously married (i.e. not a virgin) 

asks him to spend with her the first seven light; itisteai ' three, ht should 

comply. Yet, he has to spend the same number of nights with his other wives. 

After that, he is to apportion nights among them all, one night for each by turns. 

This is because when the Prophet (PBUH) married Umm Salamah who had 

been previously married, i.e. she was not virgin then, he (PBUI I) said to her: 

"There ii no lack of estimation for you on the part of your husband 

(i.e. h'iaidi). So, iV run wish, I eau suty with you for seven nights. 

hut in ease I do, I slvfl Slave also lo spend seven nights with each of 



(Related by Ahmad, Muslim, and other compilers oCHadith) 
One of the relevant i i ii thi i n^don is the wife's disobedience, 

i itrani rrogam u flier marital duties towirds her husband. 

In this r< i"''. •! i>r'iliibiledforthewifetodisobeyherhusbandiinjir-.af:iKhiv. 
For example, a husband may notice that his wife shows disapproval of having 
sexual intercourse with him or slackens when he asks her to. In this case, the 
husband is to admonish her and remind her of Allah's punishment, of his 
rights over her as a husband, and of the sin of not fulfilling her marital duties 
towards him. If she persists in disobeying him despite his admonishment, he 
should sexually forsake her in bed and stop speaking to her for three days. 
After that, if she still disobeys him, he should discipline her by beating her but 
not violently, i.e. in a way that does not cause r-er itiju ry. This is because Allah, 
Exalted be He, says: 

"...But those! wires] f mm mli nm ymifm r arrogance - [first] advise 
them; [then if they persist], forsake them in bed; and [finally], 
strike them..." (Quran: An-Nisa": 34) 



should seek the i 



reconcile them. This is because relatives arc supposed In in; more acquainted 

Willi liu' r.lT.M.ll VO/ISMlS ,X\lill..i LJk C'LipLV, ^.Ll'. j -LLl t." ami I ■ U HV i li I! H.'-.l juJ kcCIl 

for their best interest. Those two arbitrators should have the intention of 
tvcoiiciUur, bet ween I he iv;<i sjninsi'.s lor .'ill ill, I . ~; .. i J t ed i>; lie. says: 

"And if you fear dissension between the two, send an arbitrator 
from his people and an arbitrator from her people, if they both 
desire reconciliation, Allah will cause it between them. Indeed, 
Will) s 1 : .vcr- JV11 ■ riif.-Lrji •fined (with all things]" 

(Quran: An-Nisa': 35) 

The two arbitrator! should do their best to bring about reconciliation and 
agreement between the married couple. However, if they are unable to achieve 
it, they may separate between them justly, be it with or without compensation. 
At any rate, whatever the arbitrators decide should be complied with in order 

to resolve the dispute. Aiiil. Allah knows best. 



1 AI-BukhJri (5212) [9/337] and Muslim (3614) [5/289). 

2 Al Bukhari (4«>l) |S/33.i)an<l .vh,,lim ;3»2lj, 
J Abu Dawud (2135) [2/4161. 

4 AI-HukhaiTf?II4j 1*3,^1 ;unl Muslim (3611) |Jr2871. 

5 Muslim (3606) [5/284], Alio ll.hvuj (:i 2 ii |2,'4i 1 I, ami I tin Majah (1917) [2/4461- 
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Wife's Release against Payment 
(KhuV) 



A wife's release againsi pa) ti ienl is I be wife's separation from her husband 

h 1 I ill ii 11 i il h ill ii I li i I id i I inl ill ii hi 

terlain | I ( I t II I Arabic I "kiwi " means taking t 

something, and this term implies that the wife in this case separates from her 

1 I i HI i | ISl l! t I 1 I11L H I l lI tl L It, II t I I LI I II I lid I 1 lit. 14. 

i^luncd to in the Qur'in as dothing Lor i«- iinoilis-r Jin- io ihvir dusem-si, 
union, and intimacy. Allah, Exalted be He, says: 

"...They are clothing for you and you are clothing for them..." 
(Quran: Al-Baqarah: 187} 

It is well known that marriage is a union between the husband and his 

i mid up a new family, and bring up a new 

generation, Allah, Exalted be He, says: 






"And of His signs is that He created for you from yourselves mates 

that you may find tranquility in them; and He placed between 

you affection and mercy..." (Q ur'an : Ar- Rum; 2 1 ) 

If this noble objective of marriage is not fulfilled, aswhen there is no mutual 

affection between the spouses, or when there is no affection of the husband 

towards his wife, or when their living together becomes unbearable and it is 

too difficuh tii .wiilf their clispuies. thu biishaiul in such cast.-;-; i'. oblim-d u> 

release her kindly. Allah, Exalted be He, says: 

"...then I tifter that], either keep [her] in an acceptable manner 
or release [her] with good treatment..." 

(Qur'an: Al-Baqarah: 229) 
Allah also says: 

•tee], Allah will enrich each [of them] 
■er is Allah Encompassing and Wist." 
(Quran: An-Nisa': 130) 
I Inwever, whi'n the husband h n es I : s w i ie but she tl islikes h ii 1 1 . 1 1 is r nan nets, 
his appearance, or his lack of religiousness, or fears the sin of not observing 
ill.', i-iiihl.i. ii i.s |)errriissibk- hi;- hoi lit a-.k for srp.imliiin by :'ails<i«ii]t<; liersell" 
through paying him a monetary compensation. Allah, Exalted be He, says: 
"...but if you fear that they will not keep I within] the limits of 
Allah, then there is no blame upon either of them concerning that 
by which she ransoms herself..." (Qur'an: Al-Baqarah: 229) 
This verse means thai when ,my tr I lie l wo spouses iirels that living together 
results in disputes and violati ons of o n e another's rights, or when the wife fears 
that she may disobey her husband, it is permissible for the wife ii this ease 
to take the initiative and ask for her release against payment. Likewise, it is 
pei mUsiltle ii>! il.te lin.- : lt;iiKi in uvepl. snen jc-jUL! ii:_! ,!ii.:m in such cs-sos and io 
release her. 

The wisdom behind oidinisn.. e <>{ ;l wilt's release against payment (khul '} 
is to enable the wile- in irrcn.icn.bJy separate fnnr. her Iiii.s!ioiki ; as it is a just 
senlcnie-iil fur 1hc luisbiind anil ike wile in eases lisi- Ihc aloremtnliuned ones. 
It is an act of the Sunnah (Prophetic Tradition) for the husband to agree to his 
wife's request of release. However, if the husband loves his wife, it is desirable 
for the wife to be patient and not to ask for separation. 
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The wife's release agai nst paymem is permissible when its reason is fulfilled 
as stated in the aforementioned Quranic verse, namely the fear that the two 
spouses will not k^ep a good relation within the li m its of Alia h. However, when 
there is no need for such separation, Lt becomes detestable in this case, or even 
prohibited according to others. This is because the Prophet (PBUH) says: 

(Mated by the Five Compilers of Kadlth except An-Nasa i) 
In this regard, Sheikh Taqiyyud-DSn said: 

"11 hen a irife dislikes Is,; hushawi, Ihe 'iitimtih permits he; to a si 
m herself from her 

Sometimes, the husband does not like his wife but keeps her so that she 
may become bored with living with him and may ask him for release for 
monetary compensation. In this case, the husband is considered unjust to his 
wife and it is prohibited for him to take such compensation, and the release 
against payment (kimi'i hoc nines invalid. Allah, Exalted be He, says: 

"...Andda not make difficulties far them in orderto take[back] 
parte) what you gave them..." ( Q ur'Sn : An -Nisa : 1 9) 

The meaning of this Qur'anic verse is that the husband must not treat his 
wife badly iti make hc-i ;>i.e him kirk all or part of what he has paid as dowry 
or give up some of her rights. Still, the verse makes an exception as it permits 
1 i' I'.bKuM h< u\aI'. Iilfi.'il i<> I- -i In* uit'. " cct lni«.k ilic .Im-i \ he U i> e,r. eh 
her if she is an adulteress; Allah, Exalted be He, says: 

"...unless they commit a clear immorality [i.e. adultery]..." 

(Qur'an:An-Nis4':19) 
Commenting on the aforementioned verse, Ibn 'Abbas (may Allah be 
pleased with him) said: 

"This verse addresses 'he mnn who Unfa his wife, and makes 
difficulties for hey set tl a< , i i . i i ' i 

release against payment). Allah, Exalted be He, forbade such an 
act. Yet, Allah then says, '...unless they commit a dear immorality 

i i < 

husband) to make difficulties for her until she asks for separation 
and thus he gets back the dowry he has paid her, separating from 
her in return for getting rei 
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i el i i ii i 1 ii ii [iii' i lini; 1 i(i) 

the S • tic Tradition) mid ilu i i ii i t] ' i > 

there exists a good reason for ii. The Qur'anic evidence of the permissibility of 

1 HI hi ui ] ] I 

be He, says: 

"...but if you fear that they will not keep [within] the limits of 
Allah, then there is no blame upon either of them concerning that 
by which she ransoms herself..." (Qur'an: Al-Baqarah: 229) 
for tl ] I! i i ' i r i i in b 

(Authentic Book) of Al-Bukhiri, is a proof of the permissibility of a wife's 
release in return tor remuneration: 

'The wife of Thabit Ibn Qays came to the Prophet (PBUM) and 
said, 'O Messenger of Allah! 1 do not Wi'-u Thai for u'e, ; 
his ehmvt.ta- or hh rclipou, ' ' being a Muslim, dislike behaving 
in an un-lslatnw I Upon that, the 

Messenger of A , \ said (to her) you give back the 

iou (a* dowry)?' 
She said, 'Yes.' Thereupon, the Messengt, o ' 1',lHi ' '• 
him (Thabit), 'Accept the garden, and divorce her once.' "' 
As regards the consensus of Muslim scholars, Ibn 'Abdul-Barr said: 
"Al-Muzani is the only scholar who disagrees in this regard (i.e. 

i< mu; ,, s i. ,!i, ,• i| ''.'i .1 oi.i ' .' >.:> ' i 'i, v I ",(',-,', 

that the verse. <w <he itoi nwttiwiui oiii. \I-Rii ;o', ,', ' M s 
abrogated by the following verse in which Allah, Exalted be He, says, 
'But if you want to replace one wife with another and you have 
given one of them a great amount [in gifts], do not take [back] 
from it anything...' (Quran: An-Nisa: 20)" 

There are some conditions for the validity of 
release against payment (khuf ): 

• The monetary c< m| n must be paid in return by someone who is 

legally qualified to donate. 

- I I I 111 I I illlwl - I lil'.i'l 

• If there is no legal reason, the husband must not make difficulties for 

his wife to get back the dowry he has given her. 

• The release agaii t (ki must be done through its legal 

spoken form. 
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If Lt is done through a spoken form ofdivorce or an implicit form, provided 
the husband has the intention of divim c, thm it is regarded as divorce. In [his 
case, the ruling on release in return for pa; menl {khul ') is applied so thatthe 
husband is not entitled to take his wife back, but he can remarry her with a 
new marriage contract, even without she marries and separates from another 
husband first, provided it (the release in return for payment) has not been 
preceded by two divorces that make it a threefold irrevocable divorce. 

However, if the separation is done through the legal spoken form of a 
release in return for payment {khul') or its equivalent forms which indicate 
the cancellation of marriage or the like, provided the husband does not intend 
it to be a divorce, it is considered a mere cancellation of the marriage ami r,i,.- 1 
which does not affect the number of divorces. This is the opinion reported to 
have been adopted by Ibn ' Abbas (may Allah be pleased with him). Ibn 'Abbas 
based his opinion on the following sequence of verses: Allah, Exalted be He, 
says, "Divorce is twice..." (Quran: Al-Baqarah: 229), and then says, "...then 
there is no blame upon either of them concerning that by which she ransoms 
herself..." (Qur'an: Al-Baqarah: 229) After that, Allah says, "...And if he has 
divorced her [for the third time], then she is not lawful to hint afterward until 
[after] she marries a husband other than him. .." (Q ur an: Al- B aqai a b : 2 .It ) ) 
Ibn 'Abbas argued that Allah mentions two acts of divorce, then an act of 
the release against payment (khul'), then an act of divorce. If the release in 
return for payment affected the number of divorces, there would be four acts 
of divorce, nol llinv. which is invalid. And, Allah knows best. 
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Divorce 

Divorce is ill oil) f the ho image cr p t. The ruling 
on divorce varies according to the different situations. It can be permissible. 
detestable, desirable, obligatory, Of jwohibrtcd. Sn, it can involve any of the 
main five rulings. 

Divorce is permissible when the husband needs it because of his wife's ill 
conduct, the harm caused to him by keeping his wife, and the non-fulfillment 
of the legal obj ec live of marriage by ktqii i ig ! ic i 

However, divorce is detestable if there is no need for it, as when there is 
no problem between the m 1 1 kowpU i la L^m it prohibited in 
such a case. According to the preponderant view, divorce is permissible with 
detestability in this case, for the Prophet (PBUH) says: 

"The man detestable lawful act in ike Sigh! of Allah is divorce."' 
(Related by Abu Dawud and Ibn Majah, and the men of its chain of 
transmitters are trustworthy) 
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In this hadith, the Prophet (PRUH) refers to divorce as lawful though it is 
detestable in the Sight of Albli iml iihigi i fst nlif- i 1 p rmissil lit 
in this case. The reason for its detestability in this case is that it puts an end to 
a marriage that fulfills the legally desired interests. 

On the other hand, divorce- become.', desirable if the wife suffers harm 
during her marital life, such as when 1 1 1 l l 1 i i, n rn i h er and her 

husband or when she dislikes him. In this case, maintaining the marriage 
causes more harm to the wife, while the Prophet (PBUH) says: 

"One should not harm others nor should one seek benefit for oneself 
by causing harm toothers." 

Divorce becom es obligatory fo r t he husban d if the wi fe is neither righteo us 
nor upright on the religious level. For example, the wife may be so negligent 
in prayer that she abandons it or performs it belatedly, while the husband 
is unable to rectify her, or she may be m i li h in In ,uch caws, it 
is obligatory for the husband to divorce her according to the preponderant 
view in this regard. Ibn Taymiyah (may Allah have mercy on him) said, "If 
the wife commits adultery, it is not for the husband to hep her. Otherwise, he is 
' i • ill I lusband is neither righteous nor upright 

concerning religion, it is obligatory for the wife to ask for divorce, or separate 
from him by release against remuneration (khul ). It is not for (lie ivi fe to stay 
with him as long as he is negligent of his religious duties. 

If the husband has sworn not to have sexual intercourse with his wife and 
then the waiting period of four months passes and he still refuses to do so and 
expiate for his oath, it is obligatory for him to divorce her, and he must be 
ore i to do so Ini i ii Hah, Exalted be He, says: 



is a waiting time of four months, but if they return [to normal 

relations; - then indeed, Allah is Forgiving and Merciful. And 

if they decide on divorce - then indeed, Allah is Hearing and 

Knowing." (Quran: Al-Baqarah: 226- 227 i 

It is prohibited for the husband to divorce his wife while she is in her 

menses, during her period of confinement, during her state of major ritual 

purity ( i.e. the period between the wife s menstruations ) in which he has already 

had i rm.:! intercourse with her. The husband is also prohibited to divorce his 

w ' fe ri i rice lit a time, as we will point out soon in detail, Allah willing. 
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The proofs of the legality of di 
Sunnah (Prophetic Tradition) and th 
i \c, says: 

"Divorce is twice..." (Qur'ati: Al-Baqarah; 229) 

Allah also says: 

"O Prophet, when you [Muslims] divorce women, divorce them 
for [the commencement of] their waiting period..." 

(Qur'an:AMalaq:l) 
Moreover, the Prophet (PBUH) says: 
"Divorce belongs only to the one who lakes hold of the loa (i r 
the husband)."" 

(Related by Ibn Majah and Ad-Daraqulni, and there are other 
hndilhs mfiiaa i>i< the same meaning) 

Besides, many scholars report the mi aSi m the legality of divorce. 

The wisdom behind divorce is clear, and it is one of the merits of this great 
religion. Islam. When necessary, divorce becomes the legal solution to marital 
problems. Allah, Exalted be He, says: 

"...then {after that}, either keep [her] in an acceptable manner 
or release [her] with good treatment..." 

(Qur'Sn: Al-Baqarah: 229) 
Allah also says: 

"But if they separate [by divorce], Allah wilt enrich each [of 

them] from His abundance. And ever is Allah Encompassing 

and Wise." (Qur'an: An-Nisa: 130) 

Divorce is a relief and a good solution when there is no longer a benefit 

out of keeping the marriage tie, or when the wife is harmed by sta ng tl 

her husband, or when either of the married couple is immoral, defiantly 

disobedient, ami irreligious, unlikclbe other 

The cominunitie, prohibiting divon hva] 'it many serious social 
pn II n i ! i i ' I 

life. The great religii n < I lai i 'ermits divorce and makes proper rules to 
regulate it in order to achieve the desired interests and repel any possible evil, 
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and ibis is the typical way of islam in .,11 its great laws ami regulations that 
maintain the interests of humans in the long and the short run. Therefore, we 
praise Allah, Exalted be He, for His bounty and bestowal of Islam upon us. 

The statement of divorce is valid when pron. .tmad h ; , ;: :i-,;.illy qiulified, 
i , , l f, sane husband or by his authorized representative, as the Prophet 



However, a Muslim becomes legally unqualified to divorce if his mental 
faculties are lacking due to something excusable, such as being insane, 
unuiiisckius, asleep, a sufferer from a disc, I, , una iron nli:. 

1 Imi , \ Ivp' I.,, .■ 1 t d, ml n imn I, in , ., (j I ii ,> .tin [I j. iiir r <"1 cal 
treatment. If one in any of the aforementioned cases pronounces the spoken 

ii hi oi di ore. ill. '.. ii. . .1! lo illusl 1 1, Al Bui Inn 

i 1 i 1 1 i In _ i ithentic Book of Uadith) that "Al! Ibn Abu Talib (may 
Allah be pleased with him) said: 

"Every divorce is un-iniailik- extenl fW by an insane man" 1 

This is because sanity is the principle upon which a legal judgment is 

III,. I ' Oil I'll' Mill. I 'I 111 ||1 |\| l || 1,1 I I I || I i ;':v ... | 11 ' tl i 111 ' I 

ivilliriijjv Likinij. .hi ii-.ii- i._ hi- ■ .Ii , l.us differ about the validity of his divorce 
t nli - n i ' 'n hi In Hi _,. ,,ii ,i , In in, t . ,,| ii 

maintain that such a divorce is valid. 

If a person is forced to divorce his wife, and he divorces her in order to 
iiviik! injustice, oppression, or persecution, his divorce is not legally dkMlv,'. 
This is because the Prophet (PBUH) says: 

"There is no divorce or ci>t«uiit>iirioi\ in on,- of dun®." 
(Related by Ahmad, Abu Dawud, and Ibn Majah) 
Moreover, Allah, Exalted be He, says: 

"Whoever disbelieves in [i.e. denies] Allah after his belief... 

except for one who is forced [to renounce his religion] while his 

heart is secure in faith..." (Qur'an: An-Nahl: 1 06) 

Though disbelief is more serious than divorce, Allah pardons those who 

j.iyk'iu.l in he ilisbi."li'.."nii- jndu' Juiv.s. Yliuv lib uree, with e,|-o:.iler reason, i:, 

i.iil h ;;,:llv L'fitclivi" ',ili,;n tilt Iv.ishuul is liM'tcd id iin it. However, divorce can 



be valid under dur j i ml to have sexual 

intercourse with his wife and I hen four months pass and he still refuses to haw- 
sexual intercourse with her and expiate for his oath. 

When a man is in a state of anger but still aware of what he is saying, his 
divorce is valid in this case. Yet, if he is too enraged to be aware of what he is 

i I (lit fa nun utters the statement of 

divorce jokingH I" d ma sell m I > <li i th itigli hedoes notmeanit, ashe 
meant to utter the spoken form of divorce. And, Allah knows best. 

Endnotes 
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se with her. Thus, the meaning of the hndith is that the husband is the only 



one to whom the right of divot 

I i i ' i ] il u I i ![:/;•!] 

I I .ii I' l-Tu-mi 111! 
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Sunni and Innovative Divorce 



Sunni Divorce 

The divorce according lo the Simikili {Prophetic Tradition) is the divorce 
hat t Js^o according to the way ordai by AH I e i 

PBUT1). Il is effected h i :1 a , 

p 1 '• 1 the wife stri 1 ijcl ins no i ! 

intercourse with her, and [hen he leaves her until her i iti period is o 
Hiisdivo i \ in iic.Sn term ib he rjmcii n. 

ingle d ceonhisivil Ilea I mlil h J i, i 

accords with the Summit in term;, of timing, as be divorces her during her st-jte 
> ] 'i i I I 1 i 

has not had sexual intercourse with her. Allah, Exalted be He, says; 

"O Prophet, when you [Muslims] divorce women, divorce them 
for [the commencing nfjth ,, rotting period..." 

(Quran: At-Jalaq: 1} 



vii: i M\-'o;« :■■: 



"The verse means that women am be ifmnwii iin/v <'«™>: (,'mvV 
state of purity when no sexual intercourse has taken place." 1 
Moreover, ' Alt Ibn Abu Talib (may Allah be pleased with him) said: 
I Huh concerning divorce, the 
man will never reg< > I'm »s t woman. He pronounces a single 
j i i I i iii 

,, .1 ev bud; if he til 

This means that as long as (he ivoman is still in her wailing period, her 
husband can take her back, as Allah grants the man who has pronounced a 
single divorce on his wife a chance to take het back during her waiting period 
if he regrets divorcing her, provided ii is not his third pronouncement of 
divorce on her. However, if it is the third divorce, die husband cannot take his 



Innovative Divorce 

Innovative divorce refers to the divorce that takes place in a prohibited way 

such :::-: i:ie iolltv.vm^ a':-.:::;: 

• Divorcing one's wife by pronouncing the spoken form of divorce thrice 

simull ioi on.l. Jin i i ill numbi r) 

• Divorcing one's wife while she is in a state of menstruation or confine- 

ment: (Innovative divorce in terms of timing) 

• lin t li-iL'ini il inl I) nil n a rnirii in > hn h ht lu had 

sexual intercourse with her; (Innovative divorce in terms of timing) 



Innovative divorce concerning the number of the pronouncements of 

divorce makes one's ex-wife prohibited for one to take back until she marries 

another man and then separates from him. Allah, Exalted be He, says: 

"And if he has divorced her {for the third time], then she is not 

lawful to him afterward until [after] she marries a husband 

other titan him..." (Qur'in: Al-Baqarah: 230) 

As for the innovative- divorce LoncerniiiL; ti'ie tirnnfi o divorce, when such 

a divorce takes place, it is desirable for the husband to take his wi fe back This is 

because when Abdullah Ibn ' Umar (may Allah be pleased with them) divorced 
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his wife during her menses, the Messenger of Allah (PBUH) ordered him to 
take her back, 4 as related by the Group of Compilers of Uadith. Thus, if the 
I "' uchac t ni i m i leep her until she becomes 

in a state of major ritual purity and then he can divorce her if he pleases. 

It is prohibited for the husband to d h ft through the afore- 

mentioned innovated ways of divorce, whether concerning the number of the 
pronouncements of divorce or its timing Allah, Exalted be He, says: 

"Divorce is twice. Then (after that], either keep /her/ in an accept- 
able manner or release f fcer/ with good treatment. . ," 

(Qur'in: Al-Baqarah: 229) 
Allah also says: 

"O Prophet, when you [Muslims] divorce women, divorce them 
for [the commencement of] their waiting period..." 

(Qur'an: At-Talaq: 1) 
I.e. while iliey arc in a state of major ritual purity provided no sexual 
intercourse with them has taken place. In addition, when the Prophet (PBUH) 
was informed that a man 1 1 id < i , [hi ' f itb hi < i nouncement >l 
divorce at a time, he (PBUH) wondered angrily: 

"Is the Book of Allah m, I \ hit I am amongst you?!" i 

Besides, "Ulnar Ibnul-Khajtab (may Allah be pleased with him) used to beat 
any man who divorced his wife thrice (at a time) if he was brought to him*. For 
more illustration, when the Prophet (PBUH) was informed that 'Abdullah Ibn 
' Umar (may Allah be pleased with him) divorced his wife during her menses, 
he ( PBUH ) got angry and ordered h i m to take her back \ 

All the previous proofs indicate that it is obligatory for every Muslim 
man lo adhere to the legal rulings on niviirrt: observing both its number of 
pronouncements and timing. A Muslim has also to avoid the prohibited ways 
of divorce whether conce r ni ng t h e n u mber of the p i u 1 1 . 1. 1 i 

or its timing. However, many men, regrettably, do not understand or care about 
this nowadays, and, consequently, they cause themselves difficulty and regret, 
and then they seek solutions to get their wives bock, discomfiting the muftis 
whom they refer to. In fact, all such problems are consequences of making 
light of the Book of Allah, Exalted be He. 
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Some men, unfortunately, use divorce as a weapon to threaten their wives 
h, forcing 1 preventing tl 1 

Ot! men li til -I us divorce us 1 o sill » lilc i' .ill i wit] or talking 

to others. Such men must fear Allah and keep away from uttering the oaths 
d. j i le m be used as an oath, but to be resorted 

to when necessary and according to the specified number and timing of the 

pronouncement of divorce. 

The Spoken Forms of Divorce 

There arc two spoken forms of divorce: 

A- Direct pronouncement: It includes the word "divorce" or any of 
its derivatives that indicate that the husband divorces his wife, and it 
carries no other meaning than divorce, such as saying to one's wife, "I 
divorce you," or, "i ". i hi I i ,' You have become a divorcee." 
In such cases, the divorce is deemed valid and effective. Yet, if the 
husband says something like, "You are being divorced," or, "Get your 
divorce," and the like, divorce in such cases is invalid, as the spoken 
form does not indicate its effectiveness. 
B- Indirect pronouncement: It includes metonymic words that imply 
divorce as wd I as other mean ings, such as saying to one's wife something 
like, "You are free," or, "Go and keep away from me," or, "Go back to 
your parents," or, ["h i i ili tility on your part towards me." 
The legal difference between direct and indirect spoken forms of divorce is 
tdi if h ul i if the direct pronouncements, 

even ; f i< .' i ■ I ..i unintentionally. Tin is because- the Prophet (FBUH ) says: 
"Then tin: lime thwp vehich, whether undertaken seriously or in 
jest, arc treated in serious; dh 'inking back a wife 

(after revocable divorce)!' 
(Related by the Five Compilers ofHadith except An-Nasa'i) 

However, divorce i si a 1 1 1 . i ing any of the ind irec t metonym ic 

words of divorce, unless the husband does intend to divorce his wife. This is 
because such indirect me ink Is indica irne m nil i t in 

i II ill nesii to divorce bis wit teri 

such words, divorce is ii i fleet i i in three cases: 



2) If he utters these words when he is angry; 

3) If he utters these words in reply to his wife when she asks him to 
divorce her. 

In the aforementioned three cases, divorce is deemed Valid and effective as 
soon as the husband utters such metanymk words, even if he claims that he 
has not intended divorce, for the state he is in shows the intention of divorce. 
And, Allah knows best. 

It is permissible for the husband to designate a representative to divorce 
his wife whether the representative is a stranger or even the wife herself, as it 
is permissible for the husband to authorize his wife to divorce herself if she 
wants. The authorized representative legally acts on behalf of the husband, 
and thus the rulings on direct or indirect pronouncements and the number 
and the timing of divorce are applied as if he is the husband himself, unless the 
husband restricts his representative to effect the divorce in a certain way. 

Divorce is not valid unless it is pronounced by the husband (or his 

representative). In other words, if the husband has the intention of divorce without 

pronouncing it, divorce is still deemed invalid. The Prophet (PBUH) says: 

"Allah has forgiven my followers the evil thoughts that occur to their 

minds, as long as such thoughts are not put into action or uttered."' 

However, there are two exceptional cases in which divorce is valid even if 
the husband (or his representative) does not pronounce the spoken form of 
divorce. The first case is when the husband writes down a direct pronouncement 
of divorcing his wife provided he does intend to divorce her. Yet, scholars differ 
ifhedoesnothavetheintentionofdivorcebysuchwriting,butthemajorityof 
them are of the opinion that divorce is also valid in this case. The second se i 
when a dumb husband makes an understandable gesture indicating divorce. 

Concerning the number of the pronouncements of divorce, it depends on 
whetherthe husband is a freeman or a slave, but it has nothing to do with women; 
Allah, Eialted be He, addresses the Prophet and all Muslim men saying: 
"O Prophet, when you [Muslims] divorce women, divorce them 
for {ike commencement of] their watting period..." 

(Qur'an: At-Talaq: 1) 

Allah also says: 

"And what you divorce w* 
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Moreover, the Prophet (PBUH) says: 
"nivora belong:; only to the one who takes hold of the leg (i.e. the 
hittb(md)." 

A freeman is entitled tii divorce his wit three times even if sin- it, a slave, 
while a .slave man is entitled to divorce his wife only twice even if she is a free 
w<vrum. There is no dispute that if both the husband and wife are free {i.e. 
not slaves}, the husband is entitled to divorce his wife three times, and if they 
Li slaves, the husband is entitled ti i < bis wiji i ii 1 1 i i ' l, ch<ii, 
differ when either the husband or the wife is free while the other is a slave. 

is only dependent on the state of the husband, as previously explained, since 
divorce is essentially a right of the husband not the wife. 

It is permissible for the husband to make exceptions while divorcing 
his wife or wives. Such exceptions can be related to the number of the 
pronouncements of divorce, such as saying, "You art- divorced three times 

t 1 el! L J l] L I ! t I * El 

h it ,„ it i m ud is lying I divnii II my wji K»;pt Falimah 
However, the excluded thing must be half or less than half the general term. 
In other words, it is invalid to make the thing excepted more than the general 
i ii' n h js saying to oneWife, "You are divorced three times except two 
(i.e. once)," Ml >'-' iti - ry to utter the exception when it concerns 
the number of divorce. For example, if the husband says to his wife, "You are 
divorced three times," while having the intention of excluding one time of 

Ii ii ] I ' il ti i Ii tli tin icr 

is considered a terra that cannot be altered by a mere intention, since the 
spoken word is more reliable than the hidden intention. Nevertheless, it is 
i . i n.i i l U. 1 < 1 1 the husband to exclude one of his wives by his mere intention 
while uttering the pronouncement of divorce. For example, if the husband 
ii i i fivorced .ii he intends to make an exception of one of 

1 i in j l lji i i ^ 'ih I th.'Ugh tl not ■ I r 11 ', e 1 1, fi In 

is because the wm I., n wfw i i refer to all or some of them, and thus the 
intention is a decisive criterion in this case. 

II Is [if-Tinissible to Liinkc conditions for divorce. For example, the husband 
can say to his wife, "If you enter the house, you will be divorced," making the 
divorce dependent on her entrance to the said house. 



her, such a condition is deemed invalid, for the man was not her husband 
when he made it. This is due to the hadltk narrated on the authority of ' Amr 
Ibii Slm'ayb, from his lather and his e,raiie lather respectively, in which the 
Prophet (PBUH) says: 

"The son of Adam (Adam) should not make a vow about what he 

does not possess, or set free what he does not possess, or divorce 

what he does not possess," 

(Related by Ahmad, Abtr Dawud, and At-Tirmidhi who deemed it 

ahasan (good) hadith) 
Allah, Exalted be He, says: 

"O you who have believed, when you marry believing women 

and then divorce them..." (Qur'an: Al- Ahzab: 49) 

This verse and the aforementioned hadith indicate that a man's divorce of 

an ajnabiyyah is invalid; there is consensus on this ruling when it is a direct 

pronouncement of divorce, and it is also agreed upon by the majority of 

scholars when it is a conditional pronouncement of divorce. 

IlUi luisl mini n li i hi i [i n i li 1 11 i il 

condition is fulfilled. Further, sometimes the husband is uncertain about his 
uttera nee of t he spoken form of d ivorce, the numbe r of the pron ou ncement s 
of divorce he has made, or the fulfillment of the divorce conditions. If the 
husband is uncertain whether he has uttered the spoken form of divorce or 
not. divorce is deemed invalid, as marriage is a certain fact that cannot be 
nullified by a mere doubt. Likewise, divorce is invalid if the husband doubts 
the fulfillment of its conditions, as when he says to his wife. "If you enter 
such and such a house, you v, ill he divuri ed," and then he doubts whether 
-bel.i il n i i it ii rimi, Co iiiiiiii_ cannot bi nullified due to 
mere uncertainty. On the other hand, ii the husband is certain that he has 
divorced his wife but uncertain about the number of pronouncements of 
divorce he has made, it is only regarded as the one pronouncement of divorce 
which he is certain about. Other pronduncements of divorce are not taken 
into consideration as they are still doubtful, and the general legal principle 
is ilia I certainty can not be mil I i lied by mere suspicion. This legal pri acinic is 
a general, effective one, derived from some hadUhs of the Prophet ( PBUH); 
he (PBUH) says: 

'Leave that which makes you doubt for thin which dues not make 



i uncertainty whether he 



There are some other hadiths conveying the same meaning. Such rulings 
indicate the leniency and perfection of Short 'ah (Islamic Law), so a]] praise is 
due to Allah, Lord of the worlds. 
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Taking Back One's Divorced Wife 

(Raj' ah) 

Taking back one's revocahly divorced wife during her waiting period 
without a new marriage contract is permissible according to the Quran, the 
Sunnah (Prophetic Tradition), and the consensus of Muslim scholars. 

Concerning the proof of its legality from the Noble Qur'an, Allah, Exalted 
be He, says; 

"...And their husbands have more right to take them back in this 
[period] if they want reconciliation... " 

(Quran: AI-Baqarah: 228) 
Allah also says; 

"Divorce is twice. Then [after that], either keep [her] in an 
acceptable manner or release [her] with good treatment..." 

(Qur'an: Al-Baqarah: 229) 
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Moreover, Allah, Exalted be He, says: 

"And when they have {nearly} fulfilled their term, either retain 

them according to acceptable terms or part with them according 

to acceptable terms..." (Qur'an: At-Talaq: 2) 

As for the Sunnah, the Prophet (PBUH) said about Ibn 'Umar when he 

divorced his wife: 

"Order him to take her back."' 
Moreover, he (PBUH) divorced hit 
Regarding the consensus of scholars <; 
wife back, Ibnul Mundhir said: 

"fidtaian utmniimwfly r$rtr ll'iii .''i'fa'iit; {tack one's iv'/f dtiriii* her 

waiting period i' f ' i j , made less than 

three protiounceiis? fiihim (, ,:,■'.■. .i ■,■. : e. id jar the slave man 

who has made less than two pronouncements of divorce"' 
The wisdom behind the legality of taking one's divorced wife back is that it 
is a chance for the husband if he regrets divorcing her and wants to maintain 
the marital life with her again, and this is a kind of divine mercy bestowed by 
Allah upon His servants. 

There are some conditions for the validity 
of taking back one's divorced wife: 

1 ) The number of pronouncements of divorce made by the husband must 

belessthanthreeifheisafreemanandlessthantwoifheisaslave.Ifthe 
husband has already used up his lawful number of pronouncements of 
divorce, his ex-wife becomes un marriageable to him until she marries 
and separates from another man. 

2) The divorce must be after the consummation of marriage (i.e. having 
sexual intercourse). If the husband divorces his wife before having 
sexual intercourse with her, he cannot take her back, for she has no 
waiting period in this case. Allah, Exalted be He, says: 

"O you who have believed, when you marry believing women 
and then divorce them before you have touched them [i.e., 
consummated themarriage], then there is not for you anywaiting 
period to count concerning mem. So provide for them end give 
them agracious release." (Qur'an: Al-Ahzab: 49) 
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contract and with her consent, ('his is because she ransoms herself 

by paying compel - In m i I , , M I ,, p lr i Tom | 

taking her back in this case contradicts her purpose in paying him 

such C Oil'^-'L-ilSILl i IMl. 

4} Marriage must be originally valid. If the husband divorces his wife 
during an invalid marriage, he cannot lake her back as she becomes 
irrevocable for him by divorce. 

5) The husband must take his wife back during her waiting period, for 
Allah, Exalted be He, says: 

"...And their husbands have more right to take them back in 
this [period}. .." (Qur'an: Al-Baqarah: 228) 

6) The husbands taking back of his wife must not be conditional. For 

llf I Ml I I I III ill I 111 li II LI 11 lu 

such happens, I will take you back." 

b I t in III i h Mil li lit t etu i ing 

one's ex-wife that each of the separated couple intends reconciliation. 
Sunt scholars i;i lirlair Ihut ii is;: Co i(! ; 1imi [lull must be fulfilled, for 
Allah, Exalted be He, says in this regard: 
"...if they want reconciliation..." (Qur'an: Al-Baqarah: 228) 
Shaykhul -Islam Ibn Taymiyah (may Allah have mercy on him) said: 
I til i r i ii 

1 I ii on 



Some other scholars are of the opin 
ot a condition for the validity of takin 
aforementioned noble veise, L '.., \ :<■ ,■ ■>., - ". ,'" . r . iuiI.i i 
to reconcile and keep away from hurting one another, but it does not mean 

that I iii i ' ii ii . tin ]>u] ondei int; 

and Allah knows best. 

The legal spoken form pronounced by the husband to take back his 
revocable ex-wife can be through any proper words indicating that purpose, 
s uch as saying, "I take my wife back," or, "1 return to my wile," or the like.' Hiking 
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back on <-wil in also be valid by having sexual intercourse 

with her with the intention of taking her back according to the preponderant 
view in this regard. 

If the hushand takes his revocabl wil ick.it an act of the Sunnah 
to bring some people as witnesses; some scholars say that it is obligatory, as 
Allah, Exalted be He, says: 

"...And bring to witness two just men from amongyou..." 

(Quran; A|-Ja]aq: 2) 
And the latter is one of the opinions attributed to Imam Ahmad. Moreover, 
Sheikh Taqiyyuddin (may Allah have mercy on him) said, "It is by all means 
ih husband to take his revocable ex-wife back iecml'/' 

The revocably divorced woman is legally considered a wife of her husband 
as long as she is still in her waiting period. Therefore, her husband must 
provide for her and afford her clothing and accommodation. On the other 
hand, the revocable ex- wife has the same duties of any wife: slit has to stay at 
her husband's house and beautify herself so that he may take her back. If any 
of the separated up iring t in period, the other is entitled to 

inherit from him/her. In ,'ulriitiois, il is permissible for [he man lo travel with 
hisi-rvorably divorced wife, to be alone with her, and to have sexual intercourse 
with her with the intention of taking her back. 

The end of the waiting period is the deadl ine tor t tikiny ones revocable ex- 
wife back. Thus, if she becomes pure after her third menstruation period after 
the divorce, the waiting period is deemed over, and she becomes unlawful to 
him unless he remarries her with a new marriage contract, the consent of her 
1 i i i ll I Ik i , 

"...And their husbands have more right to take them back in 
this {period}. . ." (Qur'an: Al-Baqarah: 228) 

The meaning of this verse is that when the waiting period is over, the 
revocable ex-wife becomes unSiiwl'ul to her ex-husband unless he remarries her 
with a new marriage contrac t, i'u t !'i 1 1 i n g i t s coi u I i I i c n is . I i t h e h usband takes her 
back during her waiting period, meeting the legal conditions, the permissible 
number of pronouncements of divorce for him becomes one less than before. 

When the husband uses up the permissible number of pronouncements of 
divorce, i.e when be divorces his wife for the third time, she becomes Lin lawful 
for him to marry unless she lawfully marries and separates from another man. 
There are three conditions to make such an ex-wife lawful to her fi rst liiishurHi: 



lhapier 4: Taking 3aiHhi. _ |_>_ _i If; I ' ,), M , 

1) She must marry another man 

2) Her marriage to the other man must be legal 

3) The second husband most have sexual Intercourse with her 
This is because Allah, Exalted be He, says: 

"And if he has divorced her {for the third time}, then she is not 
lawful to him afterward until [after] she marries a husband 
oOier than him. And if he {i.e. the latter husband] divorces 
her, there is no blame upon them [i.e. the woman and her 
former husband] for returning to each other if they think that 
they can keep [within] the limits of Allah.. .'* 

(Quran: A]-Baqarah: 230) 



It is considered f ihi i i . wi Muslims 

that the irrt man 'ter first hu hand 

after she marries and then separates from another man. The law 
of the Torah pa > 

if she does not marry another man whereas the law of the Gospel 

I -I ' ' mrce However, our Shari'ah (Islamic law) 

is more perfect, comprehensive, and suitable for the interests of 

people; Islam permits the Muslim man to marry four women, and to 

have as many slave women as he likes. Moreover, the Muslim man 

can divorce his wife and then, if he longs for her, he isp, , i o 

take her back. Yet, if he divorces her for the third time, it becomes 

j i Mi i , 'for him to take her back unless she legally marries and 

separates from another man? 

This means that the second man must be willing to take her as a wife, 

not to marry her and then separates from her to make her lawful to the first 

husband; if he does so, he is considered a borrowed billy goat, as referred 

to by the Prophet (PBUH). In addition, such a false marriage is invalid, 

and it does not make the woman lawful to the first husband. And, Allah 

knows best. 
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IW (Foreswearing One's Wife More 
Than Four Months) 



.'■V 1 | i'i ! !>•! ! ! ' l> 111 i. L Hi 

Attributes, nut to hive sexual intermi.irsr ivii.ls his wife Surem.-r or i'nr u ix-ritui 
n ii u ii i [Lion implies that ll i 

ill lii i i n i 

1 ) The husbimti i mil ii 

2) The husband swears by Allah or one of His Attributes, not by divorce, 
emam ipation, or vow. 

a legal sexual 



5) The wile is fit lor having sexual intercourse. 



448 Vlli DIVORCE 

If all the aforementioned conditions are there, the husband is legally 
1 , iii.H 'cr. 

if one of these conditions is missing, the case is not considered M. M is 
mentioned in the Noble Quran, as Allah, Exalted be He, says: 

"For those who swear not to have sexual relations with their 

wives is a waiting time of four months, but if they return 

{to normal relations] - then indeed, Allah is Forgiving and 

Merciful And if they decide on divorce - then indeed, Allah is 

Hearing and Knowing." ( Qur an: Al-Baqarah: 226-227 ) 

The mean ing of these two verses is that if the husband, who swears not to 

have seiual intercourse with his wife for more than four months, insists on not 

having sexual intercourse with her after the four months, he is to be ordered 

to come back to normal sexual relation with her and expiate lor his oaths. 

Otherwise, he must be legally ordered to divorce her if she demands divorce. 

This Islamic wise and jusi ruling removes the harm and injustice caused in 

women and nullifies what some men used to do in the Pre-Islamk Period of 

Ignorance (the Jdhiliyyah), when they used to prolong the period of Iff. 

ltd' for more than four months is prohibited in Islam, as it is an oath of 
abandoning a marital obligation. As indicated in the general meaning of the 
aforementioned u-rjvs, Mil liu:,b,iiu: js imi . nnsidi'ied to bavi- forsworn his 
wife unless he can validly divorce her, whether he is a Muslim, a disbeliever, 
a freeman, a slave, an adult, or a percipient child (who will be legally ordered, 
when he reaches puberty, either to have normal (sexual) relation with his wife 
or to divorce her). The ruling on ila is also applied even if the husband made 
it when angry, or while suffering from a curable disease. Moreover, its ruling 
is also applied even if the marriage is not yet consummated (i.e. the married 
couple have not had sexual intercourse yet). 

However, the husband is not considered to have forsworn having sexual 
intercourse his wife if he is insane or unconscious, in which cases m 



is saying and the intention is lacking. In addition, the 
case is not regarded as ila if the husband is impotent, such as a castrated or 
a paralviif. im his oath is iu>l llv dilv rva^in tin his :?lwid(inii!i:rji of havin« 
sexual intercourse with his wife. 

The case is also deemed ila' if the husband swears by Allah that he will 
not have sexual intercourse with his wife forever, or for a period more than 
four months, or when he stipulates something unexpected to happen before 
four months, such as the Advent of Jesus Christ, the son of Mary (PBUH), 



or the coining out of the Antichrist. Likewise, the case is cons id ere d ila' if 
the husband makes a condition that his wife must con unit ;j prohibited deed 
or leave an obligation. For example, he may say to her, "1 swear by Allah that 
I will not have sexual intercourse with you until you abandon performing 
prayer {or drink wine, etc,)-" This is because he stipulates what is legally 
forbidden, which is similar to the case of siTUMrinj. somelhiiii: impossible 
to happen. 

In all the previous c.i si ■, thep in d >1 la'mi t not exceed four months, as 
Allah, Exalted be He, says: 

"For those who swear not to have sexual relations with their 
wives is a waiting time of four months..." 

(Qur'an: Al-Baqarah: 2261 

It is related in Sahih Al-Bukkarl (Al Bukhari's Authentic Book ofHadith) 
that Ibn "Utnar (may Allah be pleased with him) said: 

"When the four months are over, the husband must be legally 

ordered either to j>iiv up ila' (i.e to have normal sexual relation 
with his wife) or hi divorce live. Still, divorce is not effected links;, 
the husband makes hs pronouncement."' 
The same ruling was rela ted by Al - Buldi a ri on the aut hori ty of more than ten 
Companions . 

Sulayman Ibn Yasar said: 
"I was a contemfivrmr of more slum ten of the Companions of the 
i ii ii ''(] i ,1,1,1 iii (if the opinion that 

ivlie.il the join months ore mvr. the husband inusl be kytlly urilere.d 
either to give up ila' or to divorce her"' 
This is also the opinion of the maioni > M slim scholars and the apparent 
meaning of the aforementioned Qur'anic verses. 

The days of menstruation are not iegaify included i]"i the four months of 
US. If the husband has sexual intercourse with his wife after this period is 
over, he is considered to have returned to normal marital life with his wife, as 
having sexual intercourse is a sign of returning to normal martial life. Ibnul- 
Mundhir said, "As far as I am concerned all scholars unanimously agree that 
the reiurninf. to one's: wife (ufler ila) means having sexual intercourse with Iter"' 
Thus, the woman regains her marital right from her husband. 
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If the fout monl lis are over and the husband still refuses to have sexual 

intercourse with his will-, h._- must lit forced by the judge to divorce her, 

provided it is the wife's wish. This is because Allah, Exalted be He, says: 

"And if they decide on divorce - then indeed, Allah is Hearing 

and Knowing." (Qur an: Al-Eaqaiah: 227) 

However, if such a husband still refuses either to have normal sexual 
relation witli his Mill- or to iliv.m e her, the judge divorces her or cancels the 
i i n mil i ill ml i i I ill i |] i li In li 1,1 ii i) mliail in 

this case, so he is entitled to dh orce her on behalf of the husband, 

/witi/ls .;pply ilk- same niliiajslnllnvic men who i iu-m. usablyanu ha nil I'll i'y 
abandon having sexual intercourse with their wives for more than four months, 

rrai it without forswearing Hi „ n. r; I in c;i I -il> in, tperioil 

exceeds four months after which the husband still refuses to expiate for it. 
These two cases have the same i-.ilii::; on fj'-i , is IiusIkiiuI:-. in both cases abstain 
from having sex with their wives, causing them harm. And Allah, Exalted be 
He, knows best, 

11 may happen thai ihettmr rnoiii lis nl'i'.si'arc nver 'ahiU: imvnf'iliespnuses 
lias a certain excuse that makes him 'tier nimble In have sexual intercourse as ,i 
shin of relurniim. lii nnniul mariUu lile. In stieh ii iiise. scholars maintain tlntl 
the husband must be legally ordered to return to his wife by saying something 
inrlie:iiiri;;ivlurninL!tii normal sexual rel.iliuii ■.viiii nne another, such assaying, 
"I will have sexual intercourse with you once I can." This is because the main 
purpose of returning to one's wire is giving up the intention of harming her 
( through ./ii'). Such ,i ...hileinenl made by the husband indicates his intention 
not to harm his wife (by US") any more. Afterwards, when Ire heroines able to 
iuwc sexual intercourse, he has either In have sesoal intercourse with Ins wife 
or to divorce her, as the excuse fur on! Ira: in;: sexual intercourse is no longer 
there; and Allah knows best. 
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Zihar 



ZirFfir is the sa> g by a husband 1 hi v.-ii when lit wants to h--iMi.rH! 

having sex with hei 'l 5 ual] 1 you are to me like the back of my mother." 

metimes the hiuband li . in ( 

for him due to blood rim™ iiressi i.-ti-ing, or relations hy iun ij, , m 1, il 

1 t sa; ing' 1 r intii 1' liil ronoii i in ilu'i 

Zihar is prohibited according to the Quran, as Allah, Exalted be He, says: 

"Those who pronounce the xihar among you I to separate] from 

their wives - they are not (consequently] their mothers. Their 

mothers are none but those who gave birth to them. And indeed, 

they are saying an objectionable statement and a falsehood..." 

(Qur'Sn: Al-Mujadilah: 2) 

The meaning is that those men, who pronounce zihar, say grievous and 

fals A thai is irtfi I 1 1 1 1 c l.ii id app > * uch words are 



mere lies and objectionable statements that are definitely prohibited, for such 
a man prohibits for himself what Allah has not prohibited for him, making his 
wife sexually prohibited for himself as if she is his mother, though she is not. 

ZihAr was considered a kind of divorce during the Pre- Islamic Period of 
Ignorance (the J&hiliyyah), but afterwards Islam repudiated it and considered 
it an oath requiring expiation. Thus, the man who pronounces zihar and 
his wife are prohibited to enjoy one another by having sexual intercourse or 
even foreplay until the husband expiates his pronouncement ot zihar. This is 
because Allah, Exalted be He. says: 

"And those who pronounce glh&r from their wives and then 
[wish to] go back on what they said - then [there must be] the 
freeing of a stave before they touch one another..." 

(Qur'an: Al-Mujadilah: 3) 
Moreover, the Prophet (PBUH) said to a man who pronounced jihar from 

"Then do net approach her (i.e. do not have intercourse with her) 
until t'fju do what A'lkth ordered you to do (i.e.. until you expiate 
for it)." 1 

(Related by At-Tirmidht who deemed it a sakfa hadith) 
So, the man who pronounces zihar ft™ his wife must expiate his zihar first 
if he wants to have sexual intercourse with her, for Allah, Exalted be He, says: 
"...then [there must be] the freeing of a slave before they touch 
one another. That is what you are admonished thereby; and 
Allah is Acquainted with what you do. And he who does not find 
[a stave] - then a Just for two months consecutively before they 
touch one another..? (Quran: Al- Mil] Idilah: 3-4) 

These two noble verses indicate that it is obligatory for the husband who 
has pronounced zihar \o expiate for it before having sexual intercourse with his 
wife, and that his wife is proh ibited for him until he expiates his pronouncement 
of sihar. This is the opinion of the majority of the scholars in this regard. 

To expiate his pronoum:emer:L of zihar, the husband must follow the 
sequence of expiations mentioned in the aforementioned verses. He must 
free a slave if possible; otherwise, he must observe fasting for two months 
consecutively, and if he cannot due to an illness or the like, the last alternative 
for him is to feed sixty poor persons. Allah, Exalted be He, says: 



^m/ (hose who pronounce &ha\r from their wives and then 
[wish to] go back on what they said - then (there must be] the 
freeing of a slave before they touch one another. That is what 
you are admonished thereby; am! Allah is Acquainted with what 
you do. And he who does not find [a stave] - then a fast for two 
months consecutively before they touch one another, and he who 
is unable - then the feeding of sixty poor persons..." 

(Qur'an: Al-Mujadilah: 3-4) 

In the aforementioned verses, Allah states that "those who pronounce 
Sihar from their wives" and then regret it and wish to return to normal sexual 
relations with them have to expiate foi' their prunnuncaiiaii of zih&i "before 
they touch one another" Such expiat io n can be one of th ree th ings: 

1- Emancipation of a Slave 

The expiation of mhar can be through "freeing of a slave" if the husband 
has any, or able to afford to buy one with his surplus money (that is not needed 
to meet his essential needs and the needs of those whom he supports). 

The slave to be freed must be a believer, as Allah stipulates a belicvi tig slave 
for the expiation prescribed for manslaughter; Allah, Exalted be He, says: 



Thus, according to analogical deduction, the slave to be freed in expiation 
for sikar must be a believer as well, for the unrestricted ruling prevails over 
the restricted similar one. Also, the slave to be freed in expiation for zihar 
must be free of any defect that badly affects his/her ability to work, for the 
emancipation is intended to free the slave and enable him/her to earn his/her 
living. This cannot be achieved if the slave is afflicted with a defect that badly 
affects his/her ability to work, sin i as blindn is, p; alysis, md the like. 

2- Fasting for Two Successive Months 

There are three conditions for the validity of expiating zifiiir through fasting: 

1 ) The husband must be unable to free a slave. 

2) The husband must observe fasting for iwn consecutive months, during 
which he is prohibited to interrupt his fasting except for an obligatory 
fasting, like fasting the month of Ramadan. It is also prohibited to 



interrupt those two months of fasting except for an obligatory 
breaking of fasting, like that on the days of the Two Ids (Feasts) and 
on the Days of Tashriq (11"' , 12" 1 and 13'" of Dhul-Hijjah; the three 
days Mowing the Day of Sacrifice). Fasting those two months can 
also be interrupted if there is a legal excuse, such as an exhausting 
journey or an illness. Breaking the fast due to either of the above 
reasons is mil an iiiirrmptioii tii liie consecutive two-month fasting 
in expiation for sih&r. 



3- Feeding Sixty Poor Persons 

There are ihiee euiuhiioii'. fur the u\]idhy of expialine :.'7mr through 
feeding sixty poor persons: 

1) The husband must be unable to observe tin 1 espiaiory ksiiiig. 

2) The poor person to be fed must be a free Muslim entitled to receive 
Zak&h. 

3) The amount to be given to the poor person must not be less than one 
mudd (a standard measure thiii eiuiiils 543 grams) of wheat or half a 
Sti (a standard measure that equals 2 1 72 grams) of any other cereals. 

In general, intention is a main condition for the validity of any expiation, 
for the Prophet (PBUH) said: 

Veril) (tk aimein id (ward ,il da'di depend upon 

emit i i Ml i 

Besides the Quranic proof, there is another proof stated in the Sunnah 

(i'loplldic i radii ion! illi sine:i:;i, I helical ivavs oi~ expiiilhn,: lor .i.i'lrif :liul I heir 

priority order. It is a hadhh narrated by Khawlah Bint Malik Ibn Tha'labah 

(may Allah be pleased with her) who said: 

"My husband, At I SAn 'i meed zihAr from me, so 1 

went to the Messenger of Allah (PBUH) to complain to him. The 
Messenger of Allah (PBUHI d.^u . d ■ ilk n„ ahaut him (i c her 
husband) and said, 'Fear Allah, for he (i.e. her husband) is your 

He (PBUH) ki. l < i iv until Ike folk 

Quranic verse was revealed: 'Certainly has Allah heard the speech 
of the ami who argues (i.e., pleads) with you, (O Muhammad), 



concerning her husband..: (Quran; 58; 1) The Prophet (PBUH) 

then said, 'He should emancipate a slave then' I said, 'He cannot 

afford it' He said, "I'kcn Ik :-iioi:i,i f,vsl for two consecutive months.' 

1 said, 'O Messenger of Allah! He is an aid man; he cannot observe 

fasting! He (PBUH) said, Then he should feed sixty poor people.' 

I said, 'He has nothing which he may give in charity.' He (PBUH) 

said, 'I shall h elp him with a basket of da tes.' I said, 7 shall help him 

with another basket of dates! The Prophet (PBUH) said, 'That is 

good of you. Go and feed sixty poor people on his behalf, and return 

to your cousin.'" 1 

(Related by Aba Dawud) 

As we see, our great religion, Islam, offers solutions for all kinds of problems 

including marital ones. As shown above, Islam has solved the problem of the 

Sihar that used to be a dilemma during the Pre- Islamic Period of Ignorance 

i 1 1 i hen people had i h married couple as a solution, 

causing their family breakup. What a great religion Islam is! 

In addition, our religion, when ordaining the expiation for zihar, gently 
considers the conditions of the husband, and thus the husband can free a slave, 
observe fasting, or feed poor people, according to his ability; all praise be to 
Allah for that. 



1 AM Davrtd [2221; jl-Hi-j. V. Thmidhi (!202) (3/503), An-Nasa'i (3457) 13/479], 
and Ibn Majah (2065) [2/524]. 

2 Abu Dawild (2/460). 




Li* an (Allegation of Adultery 
Sworn against One's Wife) 



Allah, txalted bt He, prohibit Muslim* lo ialsely accuse; [he in now 
j. .11 I i ul [I tens cli c ill i 1 11 

punishment. Allah, Exalted be He, says: 

"Indeed, those who [falsely] accuse chaste., unaware Arid believing 
women are cursed in this world and the Hereafter; and they will 
have a great punisltrtieiit. On a Day v:h f „ their f.:(«g«es, their 
hands and their feet will bear witness against them as to what 
they used to do. That Day, Allah will pay them in full their true 
fie, deserved] recompile, and they will know that H is Allah 
Who is the Manifest Truth fie. Perfect injustice]." 

(Quran: An-Nur: 23-25) 



r« 



iizDivnuo; 



Moreover, Allah has ordained that whoever accuses a Muslim of adultery 
ii t r I [l id 1 tin i m i t u ! J H i 

lashes and considered a defiantly disobedient person unless lie repents after 
that and corrects himself. Allah. !':<;ued be He, says: 

"And those who accuse chaste women and then do not produce 
four witnesses - lash them eighty lashes and do not accept 
front ffrem testimony ever after. And those are the defiantly 
disobedient. Except for those who repent after that and correct 
themselves. For, indeed, Allah is Forgiving and Merciful" 

(Qur'an: An-Nur: 4-5) 

The aforementioned verses show the stern punishment and ruling applied 

1 Ii 1 1 i i i i I ill i i 

I l 1 i ll' 1 I 1 1 nil 

ruling to be applied called the ti'dn. Wan is four testimonies ensured by 
sworn oaths taken by each spouse, and accompanied by the curse or wrath of 
Allah upon the liar, as will soon be explained. If a man charges 1 i 
adultery and cannot produce dear evidence (through witnesses), Wan can 
if Ii 1 1 lil li n if i i i >i I 1 ■ i motion of adultery. Allah, 

Exalted be He, says: 

"And those who accuse their wives [of adultery] and have no 
witnesses except themselves - then the witness of one of them 
[shell be] four testimonies [swearing! by Allah that indeed, he is 
of the truthful. And the fifth [oath will be] that the curse of Allah 
be upon him if he should be among the liars. But it will prevent 
punishment from her if she gives four testimonies [swearing] by 
Allah that indeed, he is of the liars. And the fifth [oath will be] 
that the wrath of Allah be upon her if he was of the truthful!' 

(Qur'ari: An-Ndr: 6-9) 

Thus, the husband says four times, "I testify by Allah that my wife has 

committed adultery" He must point at his wife if she is present o > 

her name if she is absent. In the fifth testimony, he says the same but he 
i ii l 1 lx upon me if I am lying." In reply and 

defense, the wile says four tUr.es, "I testi fy by Allah that lie is lying about the 
adultery he has charged me with." In the lifih testimony, she says the same 
iii - in 1 i I Hi i j i iii 

truth," This is because the one who knows the truth and denies it incurs the 
"wrath" of Allah. 
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• The two spouses are legally accountable, 

• The husband Jl.upys Ills wife Willi adultery. 

• The wife keeps on rcfiiliiye, him inil clmriiini:. him with lying until the 

end of W&n. 

• The IV fin is conducted by a judge. 

If the case of fi An meets ail the aforementioned conditions and is made in 
the afniemcntioned way. it result, in Mil- inllowiue, k'ltal rulings: 

1) The husband become no lun^r I iable to I'll- punished ftn- false ncc na- 
tion of adultery, 
1) ['he couple must be sepanilrd. audi he wife becomes prohibited for I lit 

husband to remarry forever. 

3) Hei child will no longer bear the name of the husband if the latter 

denies the child during li'an by saying, "This child is not mine." 

The husband resorts to It 'an if he sees his wife committing adultery but 

he cannot produce evidence, or if he has strong presumptions thai his wife 

commits adultery, as when he sees a wicked man notorious for dissolution 

sea-ell v visiting, her. I'linvioiv, llieir i'. ,i I..-;',,)' w : sdom behind the prescription 

nil'; ',!.'!■ namely liiat Li spares ihc husband Lie uisgrace and shame of his wife's 

adultery, I be painful marital liie ivii.li her. mid i iu: pale uily of a child who is 

not his. The husband cannot often produce the evidence of his wife's adu teiy 

and his wile does n ot often eon less her crime. Accordingly, since the Ii i sb,: uds 

accusation cannot be accepted without evidence, the only legal solution 

is public imprecation through strong oaths taken by the spouses. Thus, the 

prescription of the li 'an solves the problem of such a husband and relieves him 

from any discomfort. 

Since the husband has nn witness against Ins wile bni himself, the '.'.i|> is 
legally entitled to oppose bis Usiimmiies hi oijllivo lent repealed testimonies to 
avert the pu n isli nit-rH . Hi be husband i eh mil,-, bom swearing the allegation of 
adultery ;ii'.iiiusi his wife in the way mentioned above, he is to suffer [lie legal 
punishment for false accusation. Likewise, ii she refuses In swear by Allah 
that he is telling lies m the vol;, previously pointed out, his testimonies are 
considered irrefutable evidence of her sin. In this ivyanl, lb mil {,};:> y in- suld: 
"liiii- ruling on lidn accords with the legal proofs. Acronting <:> 
the Mcdiki, Shaft'!, and Hanbati Schools, as well as others, the wife 
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(hi) hu b, m> , VirTf lilioui I (; Mli M'i (ill is . !i 

sound opinion, n:: it iV the opinion indicated in the Noble Qinan. 
It is also the opinit a anihii id I '-' lam Ibn Taymiyah 

According to the Sunnah (Prophetic Tradition), the proof of the legality 

of resorting to /i !« ' net iry is the hfldith related by Al-Bukhiri and 

Muslim on the authority of Ibn ' Umar- 

"When Ibn 'Umar (may Allah be phased with him) was asked 
if there should be separate n'' i c two po .' ■ y 

li 'an, he said, 'Glorified be Allah, yes. The first one who asked 
(the Prophet) about it was so and so. He said, 'O Messenger 
of Allah! If one of us finds his wife committing adultery, what 
should he do? If he talks, that is something great, and if he 
keeps silent, that is also something great.' The Prophet (PBUH) 
kept quiet and did not answer him. After some time, he (that 
very person) came to him (the Prophet) and said, '1 have been 
involved in that very case about which I had asked you.' Allah, 
Almighty and I laje He, then revealed the verses 

(regarding the ruling on Wan) of the Sura ofAn-Nur(the Light), 
'And those who accuse their wives (of adultery)...' (Qur'an: 
An-NCr: 6) Thereupon, he (the Prophet) recited them to him, 
admonished him, exhorted him, and informed him that the 
' | I than that of the Hereafter. 

He (the man) said, 'No, by Him Who sent you with Truth as 
Prophet, 1 have not told a lie against her.' He (the Prophet) then 
called her (the man's wife), admonished her, exhorted her, and 
ii armtnt of this world is less painful than 

that of the Hereafter. She said, Wo, by Him Who sent you with 
Truth as Prophet, he is a liar'. The Prophet started with the 
man and made him swear and the man swore four testimonies 

(swearing) by Allah that md • ' ' i.i'i, < ,1 

his fifth (oath) was that the curse of Allah be upon him if he was 

' i immoned and she gave four 

testimonies (sn:. >. I i 7. it indeed he (her husband) 
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was a liar, and her fifth (oath) was that the wrath of Allah be 
upon her if he was speaking the truth. He (the Prophet) then 
effected separation between the two.' "' 



1 See: "ZHdul-Ma'id" (4/95) and Al-IkhtiyarUt [p. 345]. 
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Establishing Paternity 



If .1 man's ivite or bondmaid gives birth to a child, die man is considered to 
be his lather when then s a possibility than h child could he his - hen tin 
woman is living with him i I i Fit I r > e U i 

1 ■' WfceJo pfotheoM o( hi bed (i.e. the husband or the 
master)? 

1 hei i iln - in which there i ■ ibilii) ih t ih hikl b Ion s 

to a certain man: 

The first case is when the woman is his wife and gives birth to her child 

after half a year of their fi r I interc i lelher the man lives 

with her or not, since the newborn baby can he this man's child and 

there is nothing to prove otherwise. 
The second case is when the woman is divorced and gives birth to her 

child ti I iluio four years aJiei h irre< . k ih nee ft:, the 



4fr>_ 
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maximum period of pregnancy is four years. In this case, there is a 
possibility that the child is from her ex-husband, and thus the child is 
attributed to him. 

In the two aforesaid cases, the husband must be ten years old or more 

(to be able to have children), for the Prophet (PBUK) slid: 

"Command your children to pray when they become seven (years old) 

and beat them foi (neglecting) it \ e. prayer) ken they become ten 

(years oU): and arrange their beds (to sleep) separately!' 

The Prophet's command to make the children sleep separately 

when they become ten years old is a proof that they can have sexual 

intercourse, which leads to pregnancy and giving birth. This implies 

that a ten-year-old child can be a father even though his puberty is not 

evident, as puberty is evident only when its signs are apparent on him. 

Thus, Muslim scholars are of the opinion that the husband's ability to 

have sexual intercourse is enough to make the newborn baby belong 

to him, and thus peoples lineages being preserved. 

The third case (in which the newborn baby can belong to the husband) 

is when the revocably divorced wife gives birth to her child in a 

four-year period starting after divorce and before the expiry of her 

waiting period. The same applies when the revocably divorced wife 

gives birth to a child before a four-year period after the expiry of her 

waiting period. This is because the ruling on a revocably divorced 

woman in her waiting period is the same as that of a wife, so the 

ruling on paternity in case ui revocable divorce is similar to that in 

case of being married. 

If a master admits that he has had sexual intercourse with his bondmaid, 

or if there isaproof of their sexual intercourse, then the child she gives birth to 

six months or more after the intercourse belongs to this man. This is because 

she is legally considered his lawful woman by such intercourse, according to 

the generality of the hadtth in which the Prophet (PBUH) said: 

"The child belongs to the owner of she bed (i.e. the husband or the 

master of a slave girl)." 

If a master admits that he has had sexual intercourse with his bondmaid, 

and then he has sold her or set her free, he is considered the fath e r of the child 

shegivesbirthtoinlessthansixmonthsafterhersaleoremanapation.Thisis 

because the minimum period of pregnancy is six months, and if this bondmaid 



Chapter g- Establishing Paternity xris 

gives birlh to hei child in less than six months after their separation, ami her 
child lives, it becomes clear that she had conceived her child when she had 
been her master's lawful woman before her sale or emancipation; the Prophet 
(PBUH) said: 

"The child belongs to the owner of the bed (i.e. the husband or 
the master)." 
There are two cases in which the child cannot belong to the husband: 
The first case is when the woman gives birth to an alive child in a period 
less than six months ;ii!er her ma:ri;i;;i\ for I his period is mil enough 
for conceiving and giving birth to a child. In this case, the wife must 
have been pregnant before her marriage to her present husband. 
The second case is when the husband irrevocably divorces his wife and then 
she gives birth to a child in "more" than four years after divorce. This is 
because it is evident that she has conceived the child after her divorce. 
The child of a bondmaid will not belong to her master if he claims that he 
made sure she had her menstrual period after having seiual intercourse with 
him, as this makes him certain she did not conceive a child after having sexua I 
intercourse with him. Therefore, her child surely belongs to another man. The 
master's claim is accepted in this case, as it is so difficult to verify whether 
she really had her menstrual period and did not conceive a child after having 
sexual intercourse with hi in or not. However, such a claim !o disown the child 
is HOI. legally accepted unless I lie masler fakes an oalli ami swears by Allah 
that this child does not belong to him, as he thus denies any duty related to his 
paternity of the child. 

If there is a dispute over the lineage of a newborn baby, the lawful bed 
relations are legally more considered than a mere resemblance between the 
newborn baby and its claimer. For example, when a master claims the child of 
his bondmaid to be his and another man who had sexual intercourse with her 
claims the child because the child resembles him, the child legally belongs to 
the master, for the Prophet (PBUH) said: 

"The child belongs to the owner of the bat (i.e. the husband or the 
master of a slave girt)." 
The child follows the pedigree of his father, for Allah, Exalted be He. says: 
"Call them by [the names of] their fathers..." 

(Quran; Al-Ahzab: 5} 



However, when it comes to the chilli's religion, the child follows the better 
iin ;>!' h | 11 I ' i ■ ntj ii i in i i 1 1 i 11 i. i | I ili i I 
woman or vice versa, ihc diild lolluws Cliristianily. Y..-1, tin: child follow* 
his mother concerning freedom or slavery, except when there is a previous 
condition or a kind of deception. 

After this quick illustration of the Islamic rulings on the establishment of 

I 1 I II III Jill III 111 I III I I -■:, I ll 111! I ' II 111 II I Ml I I I I I I 

I I II I I |ll I I 'l 

I 111 ili ' I | II I ll !'■ I II 1 I] I I 1 I I'* 11 ll 

Exalted be He, says: 

"O mankind, indeed We have created you from male and female 
and made you peoples and tribes that you may know one another. 
Indeed, the most noble of you in the sight of Allah is the most 
righteous of you. Indeed, Allah is Knowing and Acquainted." 

(Quran: Al-Htijurat: 13) 

Moreover, the verification ol the lineage is noi intended for boastfulness 
and chauvinism known during the Pre- Islamic Period of Ignorance (the 

lii/ijj'n , i 1 ! R.ithei it .urn- al ratinrrolinii, maintaining the blood ties, and 
being merciful towards one another. May Allah guide us all to what He likes 
and [jk-.u.o-v 

Endnotes 

1 Al-Bukhirl (2218) [4/519] and Muslim (3600) [5/279]. 
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Waiting Period 



The waiting period is .1 r Mil >il Ji-um mi i-J t n u s \o a legally specified 

|'ir in. .il '.v..unij> jfr..l In.. in In pi . ,, )-.,. 1. .,,111.;, ■„,„,.. .in Jui'.'.J 

In 111 il s i k 1 iin 11 ih l I 1 1 i 1 i 1 1 11 1 ii I 1 1 1 11 11, 

of Muslim scholars. 

Concerning the proofs in the Noble Quran, Allah, Exalted be He. says: 
"Divorced woman remain in waiting [i.e., do not remarry j for 
three periods..." (Qur'an: Al-Baqarah: 228) 

He also .',l-ivs: 

women - if you doubt, then their period is three months, and 
[also for] those who have not menstruated. And for those who 
are pregnant, then , ,,tve birth..." 

(Qur'an: At-Talaq: 4) 
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is the cases of separation between wife and husband in life, 
ning the case of the death of the husband, Allah, Exalted be 



behind - they, [the wives, shall] wait four months and ten Idaysi" 
(Qur'an: Al-Baqarah: 234) 



"Barlrah was ordered (by the Prophet) to count three monthly 
periods a. a waiting period 
(Related by Ibn Majah) 
There are other haditht. indicating the same legal ruling. 
As for the wisdom behind the prescription ol [lie waiting period, it is to 
make sure the woman has not conceived a child before separating from her 
husband, in order not to let any confusion take place concerning the lineage of 
the ch i I d. Moreover, this wait ing period gives the husband the chance to repent 
divorcing her and to take his wife back as long as his divorce is revocable. 
Honoring the marriage contract an d pointing out its sanctity are also intended 

through I he pr tinn t the wailing period > i ■ is este mingth itihi 

of the ex-husband. Besides, the right of the fetus is highly observed through 
the prescription of the waiting period when the divorced wife is pregnant. In 
general, the waitini; p-i m.l i , • . 1 1 ,nli.red protective of the previous marriage. 
The waiting period is obligatory upon every woman who has separated 
from her husband whether by divorce, by the Wia/' (wife's release against 
payment), by a dissolution of the marriage contract, or by the death of her 
husband. It is a condition to make the waiting period valid that such a husband 
consciously had privacy with the wife with her consent and he was potent, 
whether she was a freewoman or a slave girl, an adult or a minor of those fit to 
have sexual intercourse. 

As for the woman from whom her husband separates before consummating 
marriage with her, whether through divorce or the like, while he is alive, she 
has no waiting period. Allah, Exalted be He, says: 

"D you who have believed, when you marry believing women 
and then divorce them before you have touched them [i.e., 
consummated,! • • < .hcetsnotforyouany waiting 

period to count concerning them..." ( Qurtn: Al- Ahzab: 49) 



The verb "to count" in the verse refers to counting the periods or months 
to determine the time of the waiting period, and "have touched them" implies 
having sexual intercourse with them. The noble verse indicates that there is 
no waiting period for the woman divorced before consummating marriage, 
and there is no dispute among scholars over this ruling. The mentioning of 
the "believing women" in the verse is a mere reference to the majority of the 
wives of Muslims nci Ml lim scholars unanimously agree that there is 
no difference between the believing women and those of the People of the 
Scripture (Christian or Jewish women) concerning this ruling. 

However, when the husband dies, his wife must count her prescribed 
waiting period whether he has had consummated the marriage or not, for 
Allah, Exalted be He, says: 

"And those who are taken in death among you and leave 
wives behind - they, [the wives, shall] wait four months and 
ten [days]. .." (Q u r'an: Al ■ Baqarah: 2 34 ) 

Moreover, there is no legal text or proof to differentiate between the 
consuinmaled and unconsummated marriages in litis respect. 

There are six kinds of women in their waiting per r nl 

1) The pregnant widow or the pregnant divorced woman 

2) The non-pregnant widow 

3) The divorced woman who si ill hns her monthly menstrual period 

4) The divorced woman who does not have a monthly menstrual period, 
due to young age or menopause 

5) The divorced woman who no longer has her monthly menstrual period, 
without an apparent reason 

6) The wife of a missing man 

Concerning the pregnant widow or the pregnant divorced woman, her 

waiting period lasts until she gives birth, for Allah, Exalted be He, says: 

"...And for those who are pregnant, their term is until they 

give birth..." (Qur'an: At-Talaq: 4) 

The noble verse indicates that the waiting period of the pregnant woman 

ends when she gives birth. Some of the Sala/( early Muslim scholars) main tai n ed 
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scholars imammiuislv agreed that Ihc w.nl mi; pel iod for the pregnant woman 
ends when she gives birth, whether she is a divorcee d or a widow. 

However, the wailing period prescribed for the pregnant woman does not 
end if she miscarries, and her embryo is a mere unformed lump of flesh. The 
waiting period of the pregnant woma n ends when she gives birth to a newborn 
that belongs to the separated (by divorce, death, etc.) husband; thus, her 
waiting period does not end if she gives birth to a child that does not belong to 
the separated husband. For example, if the husband cannot have children due 
to a congenital defect or young age, or when the child is born alive in a period 
of pregnancy less than sis numili, arlei uurui running their marriage, this 
child does not belong to i Ins icpai .itc-d husband. Therefore, her waiting period 
does not end by giving birth in such cases. 

The minimum period of pregnane) is six months, as Allah, Exalted be He, says: 
"...and his gestation and weaning [period] is thirty months..." 
(Qur'an: Al-Ahqaf: 15) 

And 

"Mothers may nurse [i.e., breastfeed] their children two 
complete years, .." ( Qur'an : Al - Baqarah: 233) 

If we subtract the period of breastfeeding, twenty-four months, from 
thirty months, the remaining is sis months which is the minimum period of 
pi:-<i,ri;',!iry, and there is no child that can live if hi mi in less than six months 
after conception. 

MusiimsdiolarsdifTerondeteriiiiningtheiiia.'tiiriumperioduiprt-giiancv-, 
The most preponderant view is that this period depends on the actual cases 
llial li:ivi-:iliTiuii occurred. Al-Muwaflaq Ibn Qudamah said, "When there if 
ii ' i i ' imi sorm m cs of pregnancy 

r ,, , , r I ) i ' ' . I i i c li ,- n i ii 

period of pregnancy is nine months, for most women give birth after nine 
months of the conception. 

It is impermissible to harm or assail li iliemuirioiisii is highly protected in the 
Islamic Short 'ah (Islamic Law). If the embryo, after the soul has been breathed in 
it, is miscarried and dies, due to an assault against it, blood money and eipiiiiion 
are obligatory upon the criminal. If the pregnant woman deserves the legal 
punishment of lashing or that of stoning to death, it mast be postponed until she 
give I'u ih I <> n i imp inn sib! loi [lie pregnant woman to cause herself 
to miscarry by taking medicine or the like. 
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These rulings indicate thecomprehensiv 

and protects theriidiis t>l I lie- c-inlin «. Then, all praise is due to Allah, Lord 
ill" the inn Ids ini I I „i m n„ i' llu in iid ihm[ ilun h i! un i Jj We 
ask Allah to help us adhere to His Shari'ah and be simnr u> 'Tim in religion, 
although the disbelievers dislike it. 

< nun ruing [h nun |.ii i ii t id r he • il ii_ pi litid i' loi i riiiinilis 
andtendays,whetherherhusbaridhasdiedbeforeorafterthei:unMimiui:in-i 
of marriage, and whether she is fit to have sexual intercourse or not. This is 
because Allah, Exalted be He, says: 

"And those who are taken in death among you and leave 

wives behind - they, [the wives, shall] wait four months and 

ten [days], .." (Q u r'an: A 1- Baqarah; 2 34 ) 

Ibnul-Qayyitti said: 

"The waiting period prescribed ft»- ill,' :vid<nv is obligatory, whether 

i j , i ' hug n the 

generality of the legaltexts in the Noble Quran, theSunnah (Prophetic 

Tradition) as well as the unanimous agreement of Muslims. The 

waitingpenod to, i v t • ,1 , i , 

rt i , i 'if i ' 

in the Shari'ah I m lirti is understandable to some 

ililli •litibifl<;jU< '■' rJt.'r; IV.."' 

Al-Wazlr and other scholars stated, "Scholars unanimously agree that the 
waiting period for the non-pregnant widow is four months and ten days."' 

As for the widowed slave girl, she must observe half the waiting period of 
the free widow; that is two months and five days undiiiliiig five nights). This 
is because the Prophet's Curnyeinions [niai .-Allah be pleased with them all) 
unan i nitis.is.lv agreed that the divorced slave in' rl mi lei dIimtit half the waiting 
period prescribed for the free divorced woman, and so is the ruling on the 
widowed slave girl compared to that on the free widow. Al-Muwaffaq Ibn 

Qudamahs nd "l , " ir it ,,:,;,,, ; •., .'r<i,'. ,, s t .'. ,' 1 1 ■' , .'■ . ',■)'- 

Shdfi'i. and Scholars of hi'ei p > ■ ' A 1 - Muwaf faq Ibri Qudamah 

il . u I m In 1 I i I I i 

"The Companions unanimously agreed that the widow slave girl 
must observe half the waiting period prescribed for the free widow 
woman; orient m llu i i ' i < l , i i 

the salve and free women."' 
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There are some Rulings pertaining to the Widow 

The widow must spend her presc ribed waiting period in the house where she 
was staying at the death of her husband, and it is impermissible for her to leave 
this house except for a legal excuse, as the Prophet (PBUH) said to a widow: 
"Stay at your home."" 

In another narration, he (PBUH) said: 



(Related by the Compilers of the Surmnf 

However, if the widow is obliged to move into another house, she is 

permitted to go wherever she desires in order to avert any harm. For example, 

she can leave the house if she fears for herself from staying there or is forced 

to leave it, or if the house is rented and its owner asks her to leave or asks for 

It is permissible for the widow to go out from her house for her needs 
during the daytime, not at night when evil incidents are expected, for the 
Prophet (PBUH) said to the widows observing waiting periods; 

"Talk ns much as you want at the home of one of you and when you 

want to sleep, then everyone of you should return to her home."" 

Moreover, it is obligatory for the widow to show the signs of her mourning 

by avoiding all that which may arouse others' desire towards her or make her 

attractive to look at. With regard to this, the great scholar Imim Ibnul-Qayyim 

(may Allah have mercy on him) said: 

"This (the widow's mourning over her late husband) indicates the 
perfection and wisdom of the Islamti SharVah ( Islamic Law) and 
how it thoroughly looks after thi interests of Muslims. Mourning 
the deceased signifies the big disaster of death which people used to 
exaggerate excessively during the Pre-Isiamic Period of Ignorance 
(tht Idhiliyyah). During such days, the widow used to stay in the 
J ,!::<is<!:,!it<*iik'ii.^. <: ::!■■'!: <,':;>•,<:- p,:>1;iiiiCi, t (!ii' 

her body, taking a bath or such like acts that indicate tin: • 

with the Divine Predestination. Out of His mercy, Allah, Exalted be 
He, has nullified this way of mourning observed by the people of the 
Pre-lslamic Pet to ■ i ' ink substituted 



patience, thankfulness, and turning back to Allah by saying 'Indeed, 

we belong to Allah and indeed let Him we in','/ return' Since the 

disaster vj death naturally anises pain and sadness to the people 

uj the. decerned, Allah, die Vise, the Aetiiitiiiiteil, iiHimv iliem (tlw 

relatives other than the wife) to show only a few signs of mourning, 

that last for three days only in order to provide them with comfort 

and release their sadness. So, mourning is prohibited after these three 

days as it is considered a prospective evil. What is meant here is that 

Allah permits women to mom , i , ' ,d other than the 

husband, for three days. However, mourning over the husband is 

related to the wa i t ' l on! 

:i 1 1 1 1 pi i '! j 1 1' n tary practices." 

As for the pregnant widow, she ends her obligatory mourning as soon as 

she gives birth to her child. Her mourning is restricted to her waiting period 

and is complementary to it, and one of its rulings and obligations. Therefore, 

her mourning is obligatory as long as she is still in her waiting period. 

Imam lbnul-Qayyim then said: 

"A woiwtn needs to adorn lieiseii In he lovely foe Iter husband. When 

he dies andsht n ' g f> nod and cannot be the wife 

of another man, she must be prevented from doing what a woman 

does for her husband, in order to observe the right of the deceased 

husband by pre* t < , < another man until the decreed 

waiting period ends. This also helps block the means to desire men or 

be desired by men if she adorns herself. ' 

Therefore, the widow in her waiting period must avoid adorning herself by 

applying dyes, henna, and the like. She must not wear any jewelry, apply any 

perfume, or wear any ado rn ed clothes, as she has to wear only unadorned ones. 

However, there is no special clothing for the mourning period, and hence the 

widow can wear her usual clothes except the adorned ones. When her waiting 

period is over, she has no legal obligation to say or do anything, unlike what 



"And those wio no longer expect a 

women - If you doubt, then their period is three months..." 

(QLir'an:AMalaq ; 4) 



I lii \ lihcd . l ti i 

Hill] still has nicristJU L i] pci'iuds, s llrv 

be He. says: 

"Divorced women remain in wailing [i.e., do not remarry] for 

three periods, and it is not lawful for them to conceal what Allah 

hat created in their wombs..." (Qur'an: Al-Baqarah: 228) 

This noble verse indicates that the divorced woman must observe a waiting 

period of three menstrual periods, and then she can remarry if she likes. The 

word "periods" menl io ned in the verse refers to me nst rual periods, as n arrated 

from * Umar Ibnul-Khafiab, ' Ali Ibn Abu Talib, and Ibn ' Abbas {may Allah be 

pleased with them all). The Prophet (PBUH) used the same word to refer to 

the same meaning as he (PBUH) said to a woman in, 1 i 'in 

woman having vaginal bleeding other than menstruation); 

". . . Mien your menstruation comes, do not perform prayer."" 
Moreover, these three menstrual periods must be complete, and thus if 
the woman is divorced during her menstrual period, this period will not be 
counted as one of the three menstrual periods prescribed for her as a waiting 
period. It is worth mentioning that though divorce is prohibited during the 
menstrualperiod.itislegallyvalid. 

The prescribed waiting period for the divorced slave girt is only two 
menstrual periods, for the Prophet (PBUH) said: 

i ' i i monthly periods." 

This is the opinion of 'Umar, his son ('Abdullah Ibn 'Umar), and 'Alt 
Ibn AbQ Talib, and no one of the Prophet's Companions opposed this opinion, 
Thus.thisrtilingmakesanexceptionofthegeneralityindicatedbytheQur'anic 
verse, "Divorced women remain in waiting {i.e., do not remarry] for three 
periods. „" (Quran: Al-Baqarah: 228) According to the analogical deduction, 
the waiting period of the slave girl is half that of the freewoman '* i.e., one and 
half menstrual periods. Yet, as the menstrual period cannot be divided, thus 
the waiting period of the slave girl is two menstrual periods. 

As for the divorced woman who does not have a monthly menstrual period 
due to menopause or young age, her waiting period is three months. This is 
according to the noble verse, "And those who no longer expect menstruation 
among your women- if you doubt, then their period is three months, and [also 
for] those who have not mens! m t i 1 vc\. . . " ( ( .} i : i ■ "i 1 1 : A\_ l.a I a ( | : ! ! 



With regard to this, Imam Muwaffaqud-Din Itm Qudlmah and otl 
scholars stated that: 

1 i < i i 1 1 1 i , ill i 



As for the woman who has reached the age of puberty but has not 

nimsn Hilled yet, her waiting period is to be the same as the menopausal 
woman, as she is included in the verse: "...and [also for] those who have 
not menstruated..." (65: 4) When the menopausal divorced slave svojr.ai\ 
or that who has not menstruated is the mother of a child of her master, 
her waiting period is two months, for ' Umar (may Allah be pleased with 
him) said: 

"The ■■riiiliiii- period presiribed lor the divorced slave prl who hat 

begotten a. child to her master is t'.ro menstrual permits. If she has 

not menstruated, her waiting period is two months""" 

This is because the months substitute for the menstrual periods. Some 

scholars maintain that waiting period of such a woman is only one and half 

months. Their proof of this is that the waiting period prescribed for the slave 

-id is Kali" that observed b; ihe free-woman, and the waiting period for the 

freewoman who has not menstruated is three months; thus, the menopausal 

slave uMi-nan is one month and a kill". 

Concerning the divorced woman who used to menstruate but suddenly 
stops menstruating noi l:n ,m:-,e ol old aye, she has two cases: 

The first case is when she does not know the cause that prevents her 
menstrual period, and neinv. she is Loohsei ve a waiting period of one 
year: nine months for pregnancy and three months for the waiting 
period prescribed for the menopausal woman. Ash-Shaff I (may 
Allah have mercy on him) said: 

"This is the judgment ui ' Vilii'.r issued among the Muhcijiriin' and the 
An$ar, and none of them denied it. The reason behind legislating such 
i-uiiiiie period, is in make sure thin the v.-onmn is ii'ji pr^nnui, and adieu 
nine months pass, it becomes certain that she is not pregnant. Then, she 
is to observe ihe m.. / a < p , ibed for the menopausal woman, 
i.e., three months. The total waitier; period is dais I ivclve. months, during 
i , r i ' three, months 

supposed to be for menstruation have passed." 
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The second case is when such a woman knows the cause that prevents her 
menstrua] period, such as ill:u-s. biea speeding, or taking a medicine 

no longer exists, and then if she menstruates again, she is to observe 
a waiting period of three menstrual periods. However, if she does not 
menstruate, she is m observe ;i wnitins; period of one year jusl as 1 lie- 
woman who does not know the cause that prevents her menstrual 
period, according to the most preponderant view. This is the opinion 
of Shaykhul-Islam Ibn Taym i ya h ,1 1 1 d i > i ie i > 1 i 1 1 e i > p i n ions related about 
Imam Ahmad. 
There are some cases pertaining to the mustah.ad.aJi' f : 

The first case is when she knows her time and habit of menstruation 
before btihidah ", Then , her waiting period m ust equal t hree menstrual 
periods according to her usual pattern. 

The second case is when she forgets the duration of her menstrual period 
before ih t- islihiidnh, but she distinguishes: her menstrual blood (from 
the blood of isiihndah); thus, she must consider her menstruation 
period relying on the distinction between the menstrual blood and 
Ikalaf istihadah. 

The third case is when she forgets the time of her menstruation and 
she cannot distinguish her menstrual Wood, then she is to observe 
the same waiting period of a menopausal divorced woman, namely 

One of the rulings pertaining to the waiting period is the marriage proposal 
to a woman observing her waiting period. It is prohibited to propose frankly 
to the widow or the irrevocably divorced woman as long as any of them is 
observing her waiting period. For example, a man is prohibited to say to 
such a woman something like, "I want to marry you." However, he can allude 
concerning a proposal to her, such as when he says, "I want to marry someone 
like you", lor Allah, Exalted be He, says, "There is no blame upon you for that 
to which you [indirectly] allude concerning a proposal to women..." (2; 235) 

In addition, it is permissible for the man to propose, whether frankly or 
indirectly, to his revocable divoreed wife during oi after tier waiting period, 
since he is permitted to take back his revocably divorced wife during her 
waiting period or remarry her after her waiting period. 






: Waicing Period 



As for the wife of a missing man who lias disappeared and it is not certain 
that he is alive, she is to wait a sufficient period, set by the judge, for him to 
come back or until somethi ng certain is known about him. During this period, 
she is still considered his wife, since the principle acted upon in this case is 
liuii !l i t 11 i I i l i i [ i i lie is legally considered 

a dead person, and his wife is to observe the waiting period prescribed in 
cas,e of dealii, '.vlii.ii is sour months and ten days, I'his is the unit; men I the 1 
Companions (may Allah be pleased with them all) gave in such a case. Imam 
Ibnul-Qayyim said: 

■ i i.d j i ' i' . "i , , i , „ i„ 1 1 1 ii if 

of a missing man as narrated about 'Ulnar limit: Kintiltih. Iiiu'm, 
Ahmad Ibn Hanbal said. T do not doubt this ruling, for five of the 
Companions ordered the wife of the missing man to observe the 
waiting period prescribed for the widow' *" 
Imam Ibnul-Qayyim added, "The opinion uj ' I 'mi I r is lite most preponderant 

I i 1 in r 1 I r | 1 I i I f 

'This is the soundest opinion.' " 

When the waiting period of the wife of a missing man expires, she is 
permitted to marry another man, and she does not need to get a divorce 
from the guardian of her missing husband, II she remarries and then her first 

husband return as I ipiio I In t i ppiwe of her second 

marriage and restore his dowry, according to the preponderant view, whether 
ins I ii i'ii i I.d ii r Ihe ecnisiiiii in ' i m * ' . h > n 

man. With regard to this, Shaykhul- Islam Ibn Taymiyah (may Allah have 
mercy on him) said: 

"The soundest ruling on the ivi/r ».' . nisssmij matt is the judgment of 
' Umar and some other Companion* she ants: wait four years, then 
observe the wailii , i for the widow. After completing 

her waiting period, she is permitted to marry another man. If her 
first husband returns after she In:/ :::itnin I. lit litis the option to take 
her back or to restore his dowry, whether his return is before or after 
the consummation of her marriage to the other man. And this is the 
opinion acted upon in theiianbali School." 

He added, "Giving th »i (.'i. n; (•'' .'i' m"' 1 " ' 'lis wife or restoring his 

dowry is the most preponderant view. 
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i ll.i,,M....li 20'7> [2/531] 

>:..■■■: U-.l%/j;j;([l/2J.|k 

4 See: -/.ii, 1 !, i-.VlrtVuf (4/31)6). 

5 See the toot note in ' Ar-ltuviJ A I- Mu liV (7/55). 
6See:"/tJ-/Wu£*in"[W107J. 

7 See the footnote in "Ar-Rawd Al-Murbi" [7/56]. 

S .M-.ll > ' . LI J II p II II I Ihi II Ml II I All VI I I Hl| 

iUid]bnMajah<203l)[2/SOfi]. 

-11,11 V.,|.n 'HM,|. ".II, ,-,. „l ■ -i'l, -,],. 

Ill lllr 'j.JF.HMeleli, l1iL.11141ll.1llQiv.11i III,' l'.,.;,.|, 11. .'., .■,).(.'.■, J.iss I 1 iliu,' -,i 1 hi- 

|:-.lillV,i l j L I - i .-. p l-l I L U 1 11 1 ;"! I ::.l.llvL-L-1;.lLllLII:...ill i!l!llL:,.:tl!p!jLrS.,!'l:iL-5;^liM.ITL Ai>|L l>.JV'.|lll. 

Ihn Maiah, At TinniJhi and An-Nasai 
11 AI-Bayhaqi(L55I2j |7.'7]7|. 
1 1 ,1 11 1 i, I 

l.-.Al.ulU in -'11 1 I I , , 1 1 11 I I I 11 I 11 1 -In Ii , Jfl| 1/3431. 

1-1 his i.hp. 111 e th • it 11 '1 ihlimj ni., 1 1, , I 'i L-irl 1 lu Ithu. 1 1 11.. . 1 111 mil 

Likewise, Lilt punishment ,i ilareiiitl nireives ishnlfrhn 1 freewoman. 

15 See "Al-Mughnrb 1/265]. 

1 6 Ad- Daraqutni (3785) [3/2 14). Al-Eiyhaqi (1 545 1 ) [7/6M I , and ' Abdur Raiz/ni { 1 3S7 3 .1 1 7: 3 3 1 ; . 
I "7 ' 1 h l- .ij.'illi^i.'j;.,/: 'Mil 1-. liilLJ.-l-ori-. ■- : lllnsi: M.isli-.is -.v 1 1 1 1 .ini^i al.-.i lioai 3.1. 1.1 1.).\U\tiil.l 

fur liLinii .iiMiiiil. .1 in Ml.vli i . , in-. ..I - inhr.iLiiig Islam. 
It. Ari.-j-iii/r.-li/iili: A 'Amman in a suit- oi'ui'i/jii./ii/i (i.e. ,i wuman having vaginal Heeding 
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Verifying the Slave Girl's 
Non-Pregnancy 



Verifying that tlie stave girl is not pregnant is achieved by her master 
f ' in i- i k i se i 1 ill i I < 

.ui» II «il I iS I i I r i -> 1 1 li< i il i <*1 I I 

\ i'u < l gift or captured and she i . : sexual intei i lei 

new master is prohibiu:(i lo liavt sexual ijiiL-rcOLirst '.villi her nr even i'tireplay 
until making sure that she i not | mi or Ih i 1 1 i-t His ml 

"It h not In wfnlfor a hum wMi believes in A Hah anil the Last Day to 
iivj i , mot! >~- s i j i ii . i i . (iff! ( 

with a pregnant woman)"' 
(Related by Ahmad, At-Tirmidhi and Abu Dawtid) 
In another narration related by AW Dawild, the Prophet (PBUH) said: 
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I 'he period iiyii lie | nai if a slave girl last ami' 5 - gives 

birth, due to the generality ni thv Quranic verse: 

"...And far those who are pregnant, their term is until they 
give birth.. ," (Qur'an: At-Talaq: 4) 

The period of verifying rlic n .i ict Ii>. non-pregnant slave girl 

who menstruates is only one menstrual period, as the Prophet (PBUH) said 
about the enslaved women of AwlSs : 



"No one should I \ >■■< <l im n it it! ' pn'gnant woman 

(/rom a previa io i i > <i widd anyone have 

sexual intercourse with a non-pregnant woman until a menstrual 
period passes." 
(Related by Ahmad and Abu Dawud) 

This hadith indicates Hi obligation o rifyi i c slave girl is pregnant 

or not, whether captured or not, before ha ins :xual i it, rcoitrse with her. 

J Vi tin i. i ill i ! i i i li ii th [11 .11 li ill regil "ll 

slave girl and that of the menstruating one. 

As for the menopausal slave girl or one who is still young and has not 
menstruated yet, she needs one month to verify her pregnancy, since one 
month substitutes for one menstrual period in counting the waiting period. 

The wisdom behind the prescription of verifying the pregnancy or the 
non -pregnancy of the slave girl is implied in the hadith in which the Prophet 
(PBUH) says: 

"It is not lawful for a man who believes in Allah and the last Day to 
water what another has sown (meaning having sexual intercourse 
with a pregnant woman)." 
i indicates 1 1 . I> ing the pregnancy is I ,<• I m 

p -t < I ' i i 

Endnotes 
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Breastfeeding 

Allah, Exalted be He, says concerning munni imr is forbidden to marry 
(temporarily or perpetually): 

". ..your [milk] mothers who nursed you, your sisters through 
nursing..." (Qur an: An- Nisa': 23 ) 
TliU is nisi) oYnninsirakJ in tin: I'nipliut Ll ih;,7.''.'iK as il is uLiln! in iV two 
authentic books of Al-Bukhari and Muslim that the Prophet (PBUH) said: 
"All things which become unlawful because of blood relations 
are unlawful because of the corresponding foster breastfeeding 
relations' 
He (PBUH) also said in a hadith related by the Group of Compilers otHadfth: 
"What is unlawful because of Mood relations is d.'.-ii iinLwi-jnl 
because of 'tit : . o n pi Hi tN| fos i i a tj ding relations." 1 



Linguistically, breastfeeding refers to sucking milk at the breast or drinking 
it {when milked in a container). Jurisprudential^/, the term refers to sucking 
milk at the breast or drinking it in another way by a child less than two years 
of age provided that the milk results from pregnancy. 

As for the rulings on foster breastfeeding relations, they are treated like 
blood relations in marital affairs, being alone with a woman, being a mahram 
( a woman's husband or any unmanageable kin of hers) and the perm issibility 
of exchanging looks, which will be demonstrated in detail later, if Allah wills. 
However, there are livotomlilioiis list fulfilling of which rentiers the rulings 
on blood relations applicable to foster breastfeeding relations: 

The first condition: The nursed baby must have five sucks or more, for 
' A'isha 1 1 1 may Allah be pleased with her) narrated: 

"Ithad been revealedin the Glorious Quran that ten clear sucks make 

'• I '1 'I !< L "I '' li .' ,'' I I .'" I I I ' . ' "I 

five srcki ami Allah's Messenger (PBUH) died while it (i.e. the verse 

• r , ,1 , ' I '„'/ t It.,!,! mj tli ' ',„ , I (for 

some Muslims were unaware that it was also abrogated)"' 
(Related by Imam Muslim) 
The abrogation here is applicable only to the recitation and not to the 
juristic ruling. This narration gives more elaboration to the general meaning 
of the above-mentioned verse and hfldUh as far as nursing is concerned. 

The second condition is that the nursed baby is to be breastfed five 
sucks (or more) during the nursing period which is two years, for Allah, 
Exalted be He, says: 

"Mothers may nurse ]i.e„ breastfeed] their children two complete 
years for whoever wishes to complete the nursing [period]. . ." 

(Quran: Al-Baqarah: 233) 
This verse signifies that the breastfeeding meant here is the one which 
takes place during the two years of nursing. This is also asserted in a hadUh in 
which the Prophet (PBUH) says: 

"The only breastfeeding which makes marriage unlawful is that 
which is taken from the bici'si mid alters the bowels, and is taken 
before the time of weaning'* 
At-Tirmidhl says, "Tfiis is a hasan (good) sahth (authentic) kadtth."Vciis 
hadith means that the nursing which prohibits marriage is that which the 
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nursed baby gels inui his bowels in a way thai nurtures him and makes his 
bowels grow and enlarge. Thus, the little insignificant nursing that does not 
enter the bowels of the nursed baby nor render them wide does not prohibit 
marriage. Besides, the nursiny ivlm.1i prohibit:, marriage- and !o nhich the 
rulings on blood relationships are applied is that which takes place before the 
weaning. That is to say, the prohibiting nursing (prohibiting marriage and 
other affairs) is the one occurring while the nursed baby is still taking his 
nourishment only by breastfeeding; only m i I k w h i c h i n a. ki ■, his llesh grow and 
thus becomes a pan iii"liiin (in ill m-tji ill nlmi i 

It is considered a suck when the nursed baliv skirls sucking mill; at the breast 
then stops for breathing or sucking another breast or for another reason. If he 
returns to the same breast afresh after that pause, it is considered two sucks even 
if this occurs at one time. This is because the Lawgiver has defined a certain 
number for the prohibiting nursing and not the way of nursing itself. It is rather 
determined to be a suck aciui 1 1 t li omrnoii) i It dged customs. 

If the milk enters the a b dun ten oi'the nursed baby ivitluini heini;stu:kr-.a ; 
by way of letting it fall in drops into his mouth or nose or by drinking it 
from a container and die like, li is lliei: treated a:-; being sucked al the bn-a.il 
as far (he juristic railing is concerned. This is because the nursed baby take:-, 

it 11 i i . I i I ! 

that he sucks five times. 

As for prohibited things due to nursing, die nursed baby is considered as the 
son of his wet nurse since the latter has breastfed him at least five times when he 
has been under the age of two. Thereby it is prohibited for her to many him, and 
he is a mahfam for her, in consideration to what Allah, Exalted be He, says; 
"...your [milk] mothers who -nursed jwu..." 

(Qur'an:An-Nisa':23) 

Thus, it is allowed for the foster- son to look at his foster-mother and be 
alone with her. However, the fnslcr son is not regarded us the son of the wet 
nurse regarding the other rulings; he is m 1 1 , i ■ h , . ide her sustenance, 
they are not entided to inherit each other, lie is not to nay the blood- money 
on her behalf if she Id 1 1 s or i niu i es some person, and he is not empowered to 
act as her legal guardian. This is because blood relationships are slum ye r [ban 
thai reselling hum nursLn;;. Vei. both veUilinnsllips are not in he treated alike 
as far as juristic rulings are concerned except in mailers slated in aQur'anicor 
a Prophetic text, such as being prohibited to one's foster-mother in marriage, 
being lawful to look at each olhe and being alone- with each other. 
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The nursed baby is regarded as the son of the man to whom the milk of 
the foster-mother is ascribed to have been caused by him by way of pregnancy 
or sexual intercourse through marriage or the like, since her pregnancy is 
ascribed to him and nursing is one of its results. Thereby, the nursed baby is 

i I Mi I M 

the foster-mother apply to the foster-father. That is, it is prohibited for the 
foster-father to marry his foster-daughter, yet it is permissible to look at her, 
be alone with her and be her mahram, but she is not regarded as his daughter 
in other rulings. 

Besides, all the mahrams of the foster-father -his fathers, children, 
iniiiliui , 1J1.1 i-i c 'i .indmothers, brothers and sisters and their children, 

his paternal uncles, his paternal its, his i i : 1 1 . - mil uncles and r.iaternal aunts 

- are mahrams for the nursed baby. Likewise, all the mahrams of the foster- 
mother -her fathu children, mot h^i 1 I i ni t ii mil unl 

and the like are his mahrams. 

Since nursing makes ii. I'mlu'med lm 1:ie fustei-tjiher (or mother) to 
marry the nursed person, beside the tu lings on marital affairs, all of these 
rulings apply to the children of the foster child, his. j>.rsuidchildren, hut not 
to his fathers, mothers, paternal uncles, paternal aunts, maternal uncles and 
maternal aunts nor to his brothers and sisters. 

If a baby breast feeds ;il the nrettsl of u woman who is married through an 
invalid marriage contract or a woman who has committer.] adultery. he is in 
be ascribed only <:■•■■•■• foster c:iild) In the foster-mother, since his paternity has 
not been establish ed from f a n ti I ■ t ■ I a I , > n ■ ; i i | ■ 1 1 1 i s f ather is u nidentified). As 
paternity is not established through a blood relation, it is not established from 
litiisniji,. Un : i"iLLL>;iiiL r is a biatKTi ol pttleniity. 

If two children (a male and a femali have lee." Ifed from the milk of a 
milch animal, this is not a prohibiting nursing. 

Scholars disagree as to the case of the child being nursed from a woman 
who may breastfeed without being pregnant or having sexual intercourse, 
whether this nursing is a prohibiting one or not. Some scholars maintain that 
it is not a prohibiting nursing, since her milk is not a real one (not n suiting 
from 1 in, . i 1 in! foi Lit rathei a b > k 1 nun tu 1 one, 

Besides, real milk is the one sucked from a female breast making the bones 
an d the flesh of the uu rsed baby grow, iv h i I e 1 1 1 i s 1 1 ii 1 1 ; d i ic.s n ot d o this, ther 
scholars, such as Al-Muwaffaq and others, are of the view that this nursing 
is:.l pniliiliilin;.'. one. 
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Breastfeeding is confirmed by a lesliinony oi'an upright woman. In this 

regard, Shaykhul-lslam Ibn Taymiyah says: 

"...1J Ms woman is known to be truthful, and has metuimiat thai 
she has breastfed a certain baby (under the age of two) five times, 

ii i It Miur mi ,i fituli!, id i til in ' la flu i :«!t 'i i it'i ■ ami '/i, 

rulings on nursing are applicable in this casef 
If the nursing is not confirmed, or the sucks are doubted to be five or less 

and there is no evidence proving the contrary, then there is no prohibition. 

This is because the original nilinjj is ilia' [here is no nursing. And, Allah, 

Exalted be He, knows best. 



1 Al-Bukhari (2545) and Muslim (1447). 

1 Al-Bukhart (2646) [5/312] and Muslim (3554) |5,'26l)|. 

.'.viusimtii:i«ii|.V-:;-i|. 

4 Ai-lirmiilbi :i:>!) |3,--I5K|. 




Custody 



Jurisprudential^, custody is Lib; pi'i^xiion of a child or a mentally ill adult 
and t h e like . preventing any harm from bdii 1 1 i i ■ ;; 1 1 i 1 1 1 , b r : 11 li : ng him up through 
seeing to his physical and moral needs. 

The wisdom behind custody is manifest; the child and those of his case 

ill Si l„ il H III lUll Mill'. !<• 111.. iii-,iiii: in til I .11. [.i r u 11 I I 

to manage their own interests. Therefore, they need a guardian to take care of 
them by protecting them from any harm, bringing about whatever is useful for 
them and bringing them up in the proper way. 

The SrMri'a/i (Islamic Law) has rk< nra custody, and il is in fact a divine 
mercy through which the affairs of the wards are conducted, a way to do them 
the power of good. If the wards are left without being taken care of, they will 
be lost. As [slam i il i li.i n n i i ulinl m i , L i n i i il iui ,n 

Muslims to si Km mi i. y lo them, take care of them and solace them. Islam also 
forbids Muslims from leaving such persons without a guardian and makes it 



provide for them. Moreover, it is a right of the 
atives, and it is at the same time a duty upon the 
guardian to take care u]'him l'i.- in ihe case of guardianships. 

Custody is Obligatory upon Guardians in the Following Order 

The person most entitled to have the custody of a child is the mother. In 
this concern, Imam Muwaffaqud-Din Ibn Qudamah (may Allah have mercy 

"/.f /.M-i 1 in'shiiini oini !i';l i//.:' iiiy i^u'ly r.cp<irn'i\i <uul <ii.- : <: ho.vr 
a child (ward or insane whether male or female), his/her mother 
has ihe best right to haw ci"., ;■■ .; '. Irltilt' the conditions 

i> i n < , > ' i 

::miat:!iiii-i! .'-I- liii.iii! AMlV.v ,'lld tin- i, i:,'h<i:: luimyrl for pers'inut 
interpretative judgments, and it has not come to my knowledge that 
there is a contrary opinion." 
A woman has no right of the custody (of her child from a previous 

marriage) when she marries (a iu ■■■• .and the child's custody in such 

■ -.in, I I, oil) in- I eligible person This is because 

,er of Allah (PBUH) and said: 



"O Messenger of Allah! My womb was a vessel to this son of 
u i i u i ii */ mi i my 

lap was a place of protection for him. Yet, his father has divorced 
me, and wants to take him away from me.' The Prophet (PBUH) 

w.id. ' You lunv more riglit u> him ,/.•. hug its you do not marry 
(another person)."' 



The hadlths ther has the best right to have custody of 

the child ifher husband (the child's father) divorces her and wishes to have him 
under his custody. It also signifies that if the mother marries another person, 
she is no more entitled to be the child's guardian. 

The mother takes precedence i n h . r n 1. 1 1 child ',]■ ._'i custody since she is 
tenderer toward the child than his closest relative. None shares her closeness of 

hll.K>d I *.[ I L likl l.ll I III I i L I M 1 Ll i I 

In case the child's father is entitled to have custody over the child, he would 
I ( .■ 1 1 1 i s i in ■■■ sen t wife take care of h im . The ch i Id's mother has the best right than 



i:ii.ifi.-i- ': 1 l-.i-n.dy 

die husband's wife In have i In- child under Iil-1 custody i-s llii.s fl] 

■ Abbas (may Allah be pleased with him) once said to a man: 

"l/cr illV IllO'iler'f) :>ti: I ■.''.''. lii'ii ttllii hip lire iVnC' )'()(■ VIIKI' JOH lilJfjf 

lie irarfies D'tc £!(,'[■ ofdiseret h» t a tin' ;*■ cf ecu efioiVe ns lei n-/iif :/i u/'iip's 
parents he wants to stay with." 
In this regard, Shaykhul-Ishlm IbnTaymiyah says: 
'The iprol/ier fin.' mon r^fif ;o /t,-,".v > lisd'.fi over her eliilil lhao tile 
father, since she it rioter to the eliihi thuo hit io'hei, os the knom i.eti 
aboil! firs noii'rrsj'ui.'CPii, Mirryjjjy lilea. ta!i:i! : > ,','fi.i PC Sc'ec <!jii/ |>i ■.'.'.• (jj 
fpppn p/i/pri;-: Iti/i'iPr triil'.' UJ.'.f flic 'ip'v. .ifc'covcr (in Fiuilj'uv l.'.V'-rs ('i ,'i'iv 
t iierehHih i it r p /i i iapoive. pota'iit rrhh hiimher 
than ifn-iMj, .1 , If,, i,'/ i, L , /p, i , , ..li, ■/.' J,.. I.',,'' I ,i, 1,^,1,,/ , ■!,■ i,' 
Hhilli'ah, la! litre eilitoily over her incip^ j;ppijip,[!pplc cllittt" 
However, wlu it ;i motile:':-; I ieill to lllc l"l!SU>-.[\" t>l']"ir. t i.IuLlI i:-. lost, iUievolve> 
to her mother (the child's maternal grandmothers in ascending lineage) 
according in their iilosclil'ss In tin- ■ / 1 1 it s I . llii-. in Ivi acsc they arc re«atded as 
the child's mother, for they are the persons who have begot the child's mother, 
and whose mercy to 111.: ward is innrr ensured than others. 

Then the father, to whom the child's existence is ascribed, is given prece- 
dence over oilier relatives reiiicenr.iiii lite , listen!', of his child (after [lie child's 
rnatenia! grandmothers), for he is closer and more loving to him than others. 
After that, the right of the custody of the child devolves to the paternal 
grandmothers for they are among the child's agnate relatives. They are 
preferred to grandfathers, for when there are some persons with the same 
degree of relation to the child, the woman is more entitled to take precedence, 
for she is closer Co the child. This is the same as in the case of the f.nhei mid 



Then , the right of custody devolves to mothe rs of grandfathers ( mother of 

the maternal grandiiiilier ilien mother of the paternal grandfather), for llicv 
relate to the ward by his/her grandfather and they have begotten the ward's 
grandfather. Thus, the ward is regarded as part of their lineage. 

After that, the ward's sisters have the riedii of the custody of the ward, 
for they relate to him/her by both or either parents. So, the full sister is 

> 1 1 111 1 I t le 1 1L 
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half maternal sister comes next in having the right of the ward's custody, for 
sherelatesto his/her mother :; lu. is given precedence dver the father as far 
as the right (if custody is tonecmed; llu:n llie iudi paternal sister. However, 
some scholars maintain a reasonable opinion that the half paternal sister 
takes precedence over the maternal one, for the position of authority is for 
the father's side. They also say that the paternal father is more entitled to 
inheritance than the maternal sister, since she is regarded as a full sister in 
case the full sister is absent. 

The right of custody then devolves to maternal aunts for their relation to 
the ward's mother. In this regard, it is narrated in the Two Authentic Books of 
AJ-Bukhari and Muslim that the Prophet (PBUH) said: 

"The maternal aunt is of the same status as the mother." 1 
However, the mother's full sister takes precedence, then the mother's 
maternal sister, then the mother's paternal sister, as in the sisters' case. 

The paternal aunts then have the right of custody for their relation to the 
ward's father, who comes after the mother as far as the right of custody is 
concerned. In this regard, Shaykhul-lslam Ihn Tayraiyah (may Allah have 
mercy on him) says: 

i ' i Ifi a r ( i i 

ward than the maternal aunt, the sums is true with the paternal 
female relatives who take precedence over the maternal ones, for 
the father has the upper hand and so the same wilt be with his close 
rclnliws. Tin: oinllirr lobes preeeilenee oeer ihe fnih-er in having the 
custody of the child, for she is the best one to see to the child .;„,, i 
i cr>i the lawgiver gave precedence to the 

||". i " '-aimli I 'im v., n I i i i, 'i Unmt Siifiyy '■ , 

for the latter did no Ida II i, >ifj of the ward while ja far (the 

I I ,. . r ' 

(the ward's maternal aunt). Thus, the Prophet (PBUH) judged that 

Hiiui'.uhi Am-ihlc, a. to Iv in '.lie ciislihiyoflu i maternal aunt white 
she (the aunt) was absent."' 
Shaykhul-lslam Ibn Taymiyah (may Allah have mercy on him) also says: 
"Al! il'e priihlplef of the Sinai 'ah nppmv-.: Hint lite father's relatives 
off to rake pivei , 

the ward. Thus, whoevn doc, I, / a It,; these principles 






After the ward's paternal aunts, the right of custody devolves to the ward's 
brothers' daughters, then to the sisters' daughters, then to the paternal uncles' 
daughters, then to the paternal aunts' daughters, then to the rest of closest 
agnate relatives to the ward. This must he according to their relation to the 
ward; the closer takes precedi nci as I .Ho r ill 1 ilieir sons, paternal 

uncles, then their sons (cousins). 

If the ward Is a female, i lie person who is entitled to have her custody must 
be one of her mahrams. If he is not from her mairrams, he should entrust her 
to some trustworthy woman he chooses for the ward. 



lA o mad(6707Hl'182],AbuDI»LKl) 1 , Uaki m (2 S 89 ) [2/247] . 

i - i run i ; LI7;'2i -| I 

3 Al-Bukhari (2699) [5/373] 

4 See: 'Majmuul-Fatawa' (34/122). 
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Causes Preventing Custody 

Ihe ni' itlu. t, J m , h. i ,'. ii ...i, due 1<> tin 1, ill. if in-; n,«iin 

s i ■' 1. i' I ill i" . 1 ii i.i i i ■ 1 i, 

it position of authority to which a slave is no entitled. This is because a slave is 
always bus; strving his master and total!-; devoted in his benefits. 

Disobedience: A defiant]) disulxon in pit mi ... ui.i m tn.ieil in the 
c list, id; ■•■• i .. ,'ul iiv ic.ir :ll,i; he i ,i !■ unit kuri : ill;, Lid 1 ' 1 J] i I in; 
him/her according to His: si me evil milliners. 

Likewise, a disbeliever is not entitled to rake i ward in custody, For he 
. mi urn 1, Inn ii Loth i u 1 1 i mi. 1 ill '1 i i tl in 1 ..;:.: n he re is mil. 
him/her according roil).: ieiidiings and manner.: o! disbelief, 

Mori oven Hie ivoninn ..hi is null ml tu someone who is inn among the 
agnate relatives of die ward h, no l entitled to take diet ustml; of the ward. This 
is because the Prophet (PBUH) once said to a child's mother: 

"run kilt mart' right Hi him m king as cue ifil mil marry," 



i!*_ 
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This is because she is entirely devoted to her husband who has the right 
to prevent her from looking after the ward. Thus, if the woman is married 
to someone from amongst her ward's relatives, she still has the right to the 
custody of the ward. 

However, if the aforementioned causes are eliminated, those who are 
prevented from having custody of a ward may take this right. To elaborate, if 
the slave is set free, the disobedient person repents, the disbeliever embraces 
Islam or the remarried woman is divorced, then either of them will be entitled 
to take the custody of the ward. This is because there is no cause preventing 
taking it in such cases. 

If one of the parents of the ward wishes to travel a long journey in order to 
stay in a distant place, intending no harm to the other party, then the father is 
more entitled to take the custody of the child. It does not make any difference 
whether the father is the one traveling or the one staying behind in the 
homeland. It is also stipulated that the way and the place this one is traveling 
to be safe. This is because the father is the one who undertakes di:-:aplinin;'_T 
and protecting him/her as best as possible. So, if the father were to be away 
from his child, he would not be able to undertake this duty and thus the child 
would be lost. 

On the contrary, the mother is more entitled to the custody of her child 
if either of the parents travels to live in a near place, the distance of which is 
less than that of shortening prayer. It does not make any difference whether 
the mother is the one traveling or the one staying behind. This is because she 
is more merciful to the ward and in such a case the ward's father can look 
after him/her. 

However, if the travel was for a certain purpose after fulfilling which the 
one traveling will return, then the ward is to be kept in the custody of the one 
staying behind of either of the parents. This also is to be applied in case the 
place of travel or the way is perilous. This is because taking the ward along 
in such cases may cause harm to him/her. With regard to this, Imam Ibnul- 
Qiyyim (may Allah have mercy on him) said: 

"It is a trick contradicting what the Lawgiver intends that a father 
iatciitie.o.atty fnnri.s ;;' lui.e jirj c!<i!tl orMY t'ltiiti llli/lier mother to 

ikyiiic Iter from Sfo rt;ln , ;/ die i intd\ , r I r /'.'i. I <inv" -ei it* r eed 

tik>i the iiicnimr ;>- more eu'idcd :o hove ihe citeiody of her child than 
thefatht r in case they live near each other and it is possible for them 
(the lather ami the child) to meet ut any time.."' 



Ibnul-Qayyim then added: 
"The Prophet (PBUH) said that whoever separates a mother and 
her child, Allah wilt separate him from his beloved persons on 
the Day of Resurrection. Moreover, the Prophet (PBUH) forbade 
selling a slave woman alone without her child or vice versa, even 
if they are both in the same town. Thus, it is more deserving to 
he forbidden that a father makes a trick to separate between a 
mother and her child in such a way that it becomes hard for the 
mother to see, meet and bear the absence of her child. This is too 
hard for her; thus, the judgment of Allah and His Messenger is 
the worthiest to be followed: the mother is more entitled to have 
the custody of the child, whether the father travels or stays at 
home. To illustrate, the Prophet (PBUH) said to a woman, 'You 
have more right to him as long as you do not marry.' Therefore, 
how is it reasonable to say that the mother is more entitled to 
have the custody of her child as long as the child's father does not 
travel? Surely, tin view is not supported by any evidence from 
the Glorious Qur'an, the Sum > J ■ ■ ■ the Messenger of 
Allah (PBUH), thefatwas' of the Prophet's Companion or the 
uui.iii-nli: ii!t,ti,>jiicnl deduction'' 

The Child's Right to Choose between His/Her Parents 

'Umar and 'Ali (may Allah be pleased with them both) decreed that a 
child, ill tltf age of sewn and being sane, cm chn:sc It stiij with either parents. 
This view is awiinl by lb n I, h relate.! by > n n id other compilers 
on the authority of Abu Hurayrah who narrated: 

71 woman came to the Prophet (PBUH) amUt'id, 'My husband wart ts 

tnuki'<mvv..>i .:.(,,,. '...,„,'.. el IhePiophcliPBi'HI^hi 

to the child, 'This is your father and this is your mother, so take the 

hand of any of them whom you like most.' The boy took his mother's 

hand and she wait away witli hi.n"' 

The aforesaid hfldtth signifies that a chi Id, if able to discern, is to be given 

the choice to stay with either parent (in case of divorce). When a child reaches 

the age of discrimination and leans to either parent, this means that the one 

chosen is more merciful to the child than the other. The child is only given 

such a 1 i i J ;>■..<> mini n i j ill It rf 



493 vim hui--as-|h--.m;im; 

First: Both parents must be entided to have the custody of the child. 

Second: The child must be sane and if not so, s/he is to stay with the 

mother who is mm.:: iihtviIiiI In him/her unit kiimvs better about his,' 
her interests. 

If Li sane child uhiKisc.-; die father las guardian), s/he stays with him 
day and nieia, ti.i piaicel. instinc: ,u;ii educate him/her. Ho'vever, ;.i. 
father is not allowed to prevent the child from visiting his/her mother, 

(m ilii;, 11 i i nit di hili I tula I i i I h m 

lebtlimiship. If n fluid e booses :bf :rn!l!iL'i\ s/he is to spend the night 

with her and the day with his/her father in order to educate him/her. 

If a child chooses neither of the parents, then lots are to be drawn in 

order to see who receives the custody of him/her, as tbis is Lhrj onh 

way to prefer one to the other. 

flu' lather is moiv entitled toh.ne die custody of his diULjIilcr mice site is 

seven, for he is more able to protfc: her and has more right than anyone else 

to be her guardian and litis is .o continue until she is married. However, the 

mother is to be permitted in visit her daughter in case no evil niiyh! happen'. 

If the father is not able to protect his daughter or lltttl he neglects her due to 

bis heine busy or impious, while lit Hither is apt to preserve her well, then 

the daughter is to stay with her mother, 

Shaykhul-Islim Ibn Tkymiyah (may Allah have mercy on him) says: 
"Imam Ahmad ami Jus kAhivis^ii tit,; loliie; 1'ivmicna- vvcr the 
motile; eeillt reyorti to the cssion'v ,<i i!:et; o'tntylhe; m cose this lives 
l I i \ i I ll H i - i i tun la, 

or that he neglect* lift- due io I vmt; husy and <l:e mother is able to take 
care of her and protect her, then she (the mother) is to take precedence 

over tit: lather in rey.ird to It:;:; ,!a::y!i:e:'e , nstoiiy Tims, ij the 
daughter navy ::m he nifc r.-ji.'j oi,,; ot titelvo parents, liteit 'lie other 

Shaykhul-lsiim Ibn Taymiyah, (may Allah have mercy on him) also said: 

"II liif jalhe: (in inns ,\HOl!h( .umtan tu'to rujisvs iliini: to his 
daughter and neglects the girl's interests while the mother observes 
thegirt's interests and does not hurt her, the:: .iejontcly <!:, mulher 
tins men: right to hove the custody ol'tlte lionyhtee 
And Allah knows best. 



15m; 7 I,™ , '.,' .-Win -,-,i,fi iV ;_,"!.=;!. 

_ Ivtmi: A le»_h,|,in_,i> issi.nl Liy a umpi A Muslim si lu.br specialized in issuing k W i] 
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and IbnMljar, (___!)[.. Ill], 

n.e. ills nol :lI]l-,.m ..: iIi;lI lis- i,,nU,er h_ ,-. ni-ivaev v.-illi 



Mi. lUlln-r. 







CHAPTER 


4 






The Wife's Alimony 

In i,[mi i!. mill i ll in i ii 1 1 i tn Ilk ir ji i tt'ji i .hi ii ul ■, I, >l i i i 


one financially supports in terms of food, clothing, housing and the like, 

.[. (11,1111 11" II.', « 1. Ill Ii 11 1 It., ill (I M'nili iiillll mil ,11 11 " 

of the same quality as that of otlici similar women, tomes at the top of one's 
duties toward her. For Allah, Fxaltcd be 1 [e, says: 

"Letaman of wealth spend from his nvaltli..." 

(Quran: At-Ial% 7) 
And He also says: 

"...And due to them [i.e., f.'i , . to wliat is expected 
of them, according to what is reasonable..." 

(Qu^an: Al-Baqarah: 228) 
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Moreover, the Prophet (PEUH) said: 
"Their rights upon you are that you should provide them with 
provision and clothing in a reasonable manner."' 
(Mated by Imim Muslim and Aba Dawud) 
Shaykhul-Islam Ibn Taymiyah (may Allah have mercy on him) said; 
"The Quranic verse '...And due to them [i.e., the wives] is similar 
to what is expected of them, according to what is reasonable...' 

< i ' l I i a i 

can be judged according in wim, is commonly acknowledged and 

repeated among people."' 

When there is a dispute between the two spouses, the judge estimates the 

amount of the wife's alimony according to the financial level of I hem both, 

wh ether they both are rich or only one of them is rich. Thus, a well-off wife 

win i in in i li l 'I n I I l[ !i i mi lent amount of 

provision of the same quality us thai of similar women in that town; the same 
i linn, [in 1 1 linn . Ill I HM . I i! ,1 .i '.-.| it ■ il l d ;.. .i li i,l. in ' I 

entitled to hi i >■ i 1 i i < I 1 i i i in i i 

I 1 il Hi i' i ii ii i Il i li ii i il mi !;: da iriui 

similar husband (of the same conditions), a well-nlTwife with a poor husband, 
and a poor wife with a well-off husband, are entitled to have the maintenance 
of the average level, i ordinal il he known customs. Moreover, the husband 

is Id 1 ii'Mil for v.'lia I i il. i ,1 ml I... pi i ma] d i ilin. 

diiiikinu and luivifuaiimi etc. However, the husband is not to provide the 

■il iitlnlii 1 n l 1 it 1 n i. I i Ill i ii 

ii I i n li i I II i ii 

A revocably divorced woman is uililled u> !w maintained by her husband 
lis ' hi h i In 'wt ;vaiiiii;> i ii d i ,slio is regarded as a wire. This is 
because Allah, Exalted be He, says: 



more right to take than hack in 
this [period]..." (Quran: Al-Baqarah: 228) 

financial support or housing by her husband. This is based on the bfldith 

iwr;i U'tl in the Two Authentic Bonks of ,U-Bukliaii and Muslim that when 

the husband ct t i in I na,' Allah be pleased with her) irrevocably 

divorced her, the Prophet (PBUH) said to her: 

In , , i), ',-1 .' i, i , . , . ,'.. i, ,,„ mi, 



"According to the mitlwvtk Siiwmli (Trfldiihu) of the -Aef-'xiijicf of 
Allah (PBUH) which agrees with the Glorious Quran, an irrevocably 
divorced woman is not entitled to any ah 

cymes <>-> confortuitv villi llv oiii'logical deduction itrhi is 'he i-icw of 
the scholars ofHadith as well? 
However, a pregnant irrevocably divorced woman is entitled to alimony, 
for Allah, Exalted be He, says: 

"...And if they should be pregnant, then spendan them untilthey 
give birth..." ' (Qn.r"an: At-Ial*q:6) 

And He, Exalted be He, also says: 

"Lodge them [in a action] oj where you dwell oat of your means..." 
(Qur'an: At-Talaq: 6) 
Moreover, the Prophet (PBUH) said to Falimah Bint Qays: 

1 'i /_ . 'i -dim ' <• i cpii yoin i , i u I 

This is because since the husband is the rather of the unborn child, he 
then ii 1 upport it and this cannot be achieved except through 

maintaining the mother. Concerning this view, Al-Muwaffaq and other 
scholars commented saying: 

i , pan by all scholars. However, 

liviy entertained different vv-rs cmecnii;',; -rhrilwr tdiattmy is pah! 

i u the woman for the sake of the fetus?' 

With this in mind, the issues involved in the aforesaid two opinions are 

n i zed in n i i i I ! Mi] 1 

legal rulings. 

A wife is not entitled to maintenance by her husband for several reasons 

When the wife keep sh I ilien she is not entitled 

to be maintained by her husband, this is because, in such a case, he does not 
sexually enjoy her and he is to maintain her in return loi i : ing I i 

The same is true when ti b > h^obedience to her husband, i.e. 
disobeys her husbwul in doing liei marital duties, such as refusing to allow 
him to have sex uui intercourse with her, refusing to move in to another suitable 
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house, or leaving his house without his permission. In such cases, the wife is 
considered disobedient, as he cannot enjoy her. Thus, she is not entitled to 
" i I , ! i i i r i .ii i i i li s io maintain her in re I ism 

for enjoying her. 

Furthermore, when the wife keeps herself away from her husband by 
ir relinj for some purpose, then she has no right to be maintained by her 
husband, for, li l ,u lia i ! ;u nut enjoy her. 

Moreover, a widow is to be provided fo r by h erself or whoever i s re s p on s i b i e 
for her if she is poor. This is because she is not entitled to have the alimony out 
of her husband's estate, which belongs then to his heirs. 

A pregnant widow is entitled to be maintained from the estate of her 

In * J ll I I il 'r i II [ll in { 

hush j. nil has left nothing, the well-off among the fetus' legal heirs (in case the 
fetus dies) is to maintain the mother. 

It is permissible that the two spouses agree that the maintenance be afforded 
in advance sir he delayed cither fur >> king or a short rime; tlu-y have the full 
ttudf i. If! he, j i. 1 1 ing when to pay the maintenance), the 

husband is to pay the maintenance at the beginning of the day. It is permissible 
to pay it i n gra t n, if they agree to do so, but as i t req u ires a great d ea I . > : V I > i >: 
she has the right to accept or refuse the maintenance in grain. 

Likewise, the husband is to provide his wife with the annual clothing at 
the beginning of every year. If the husband is absent and has not left the usual 
maintenance for his wife or if he is present but has not given the maintenance 
to her, then he still has to give the previous delayed maintenance, for it is still 
t give in ease or hardships. This right does 
ge of time. 

The husband is to stai i Fie < •• I Jlou^ him toenjoy 

her in the marital life. If he is unable to financially support her, it is perm issible 
for her to nullify the marriage contract. This is based on the h' ■ h u-l 
Hurayrah (may Allah be pleased with him) narrated that the Prophet (PBUH) 

said concerning a man who v. m [] support his wife: 

"They fin to be h'jV, ■•*,' ■(■. , ,u ,,, , 
(Related by Ad- Daraqutni) 
This is also asserted by the following verse as Allah, the Almighty, says, 
". , . Then [after that], either keep [her) in an acceptable manner or 
release [her] withgoodtrealir.cn..." (Quran: Al-Baqarah: 229) 



Undoubtedly, keeping a wife without financially supporting her is not an 
acceptable manner. 

If a well-off husband is absenl willumi leaving sufficient expenditure to 
his wife and she cannot take it from his estate or borrow it to his debit, then 
she has the right to nullify the marriage contract by the permission of the 
judge. If she is able to take from his estate, she is allowed to take the amount 
that suffices her. The evidence of this is shown in the liadilk relaietl in the 
Two Authentic Books of Al-Bukhari and Muslim that when Hind Eint 'Utbah 
told the Prophet (PBUH) that her husband (Abu Sufyan) does not give her 
sufficient money, he (PBUH) said to her: 

"Take '.vhat is siiffident for you and your children, and the amount 
should be just and reasonable." 
In view of the aforementioned opinions, we realize how perfect the 
Shuri'tih (Islamic Law) is in renueriiii' every riyhi to him who is entitled 
U> il- This is in fact the case in all iis wise legislations. Shame on those who 
replace the Divine Stan 'ah with the human laws! Allah, Exalted be He, says 
concerning such people: 

"... Then is it the judgment of ! the time of) ignorance they desire? 
But who is belter Skat Allah hi judgment for a people who are 
certain [in faith]? ( Quran: Al-Maidah: 50) 

Endnotes 

1 Muslim (2941) [4/402] and Abu Dawud (IMS) [2/312]. 

iSee'Maimfi'uf-ftiMii'iif.H/l.i:!. 

' Muslim limi) [5/338]. 

4 Set: -Zi&al-Maid [5/470-471]. 

5 Abtt Mwiid (1290) |2/496], An-Nasa'i (3222) (3/370|, and Muslim (36S8) [5/340]. 

6 Ad-Daraquini (374Z) [3/306]. 




Maintaining Relatives and 
Possessions 



One's close relatives here refer to those who are entitled to inherit from 
one either by virtue of the prescribed shares or by being an agnate relative. 
Possessions refer to those who are under one's possession, slaves or animals. 

When one's relatives are descending from the two origins of lineage, i.e., 
parents and grandparents of the maintainor no matter how high they are in 
ascending lineage, or children no matter how low they are in a descending 
lineage, then it is obligatory to maintain them, provided that the following 
conditions are fulfilled: 



♦ Moreover, the 
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•J* The maintainer and l he maintained persons must be of the 

same religion. 
♦ If the maintai ned pe rso n(s) is not among the maintainer's forefathers 

or offspring, then it is stipulated, in addition to the above-mentioned 

conditions, that the maintainer must be entitled to inherit from the 
maintained one. 
One must maintain one's parents according to what Allah, Exalted be 

"...and to parents do good..." ( Q ur 'an : Al -Baqarah: 83) 

Needless tosaythat m mil, i hi . .,.•• areni is hi al the best ways to do 
good to them. 

.tain his chikhen is shown in the 
noble ve 



(Qur'amAI- Baqarah: 233} 

The noble verse states that the father is to provide his wife with provision 

I i i ng in an acceptable manner as followed with similar women in 

their town, in accordance with the husbands financial conditions with no 

squandering or niggardliness. With regard to this, the Prophet (PBUH) - . 

"Take what is sufficient for you and your children, and the amount 

should be just or 

One is to maintair 

shares or by agnation 

Exalted be He, says: 



This is because the kinship between the inheritor and the inherited person 
necessitates that the heir is the most entitled person to the inheritor's estate than 
any one else. Thus, the inherited person is in i itledtob li ledl th 
inheritor not by those who are not entitled to inherit him (the inherited person). 

In consideration of this I'erse: 



Umihl 
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Allah, Exalted be He, means that the one who is entitled to inhei it ,i child 
(in case this child dies) is to maintain this child the same way as the child's 
father would do. Moreover, Allah, the Almighty, says: 

"...And give the relative his right..." (Qur'an: Al-Isra'i 26) 
Thert 
maintain his 

"A man asked the Prophet (PBUH), D Messenger of Allah! To 
whom should I show kindness?' The Prophet (PBUH) said, 'Your 
i neither, your father, your inter end your brother " 
11 is also related by An NnsS'i. mi the authority of Tiriq Al-MiiliariW, ;ind 
deemed a sn&i/i [ n t » i I likim tint the Messenger of Allah 

(PBUH) said: 

" St J J I gil llg I i ! ii f'l f| (l ru. |'() tin , J'l Ml ah 

your sister, your broil to; and then yottr closest relatives according 
to closeness" 1 
This hadlth explains the noble verse that states: 

"...And give the relative his right..." (Quran: Al-Isra: 26) 

The hither solely is to fully maintain his children, for the Prophet (PBUH) 
said to Hind Bint ' Utbah when she complained of her miserly husband: 
"Take iWiflf is sufficient for you and your children, anil the amount 
should be just and reasonable." 
This noble hftdlth signifies that the father solely is to maintain his children, 
a ruling that is asserted by the noble verse: 

"... upon the father is their (i.e., the mothers'} provision and their 
clothing according to what is acceptable..." 

(Quran: Ai-Baqarah: 233) 
And the noble verse: 

"...And if they breastfeed for you, then give them their 

payment..." (Qur'an: At-Talaq: 6) 

This implies that the father is the one who must maintain the breastfeeding 

Asforthepoorpersonwhohaswell-offrelati\es,exdudinglnsi i . 
share in maintaining him according to the amount if tl I i i E 
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>e He, has related the mainte- 

". . .And upon the [father's] heir is la duty] like that [of the father]. . ." 
(Qur'ln: Al-Baqarah: 233} 

Thus, the amount of maintenance is to be proportional to that of the 
inherited estate. Hence, whoever has a rich grandmother and a full brother, the 
former is to undertake one-sbtth of his (the inherited person's) maintenance 

while the rest is to be undertaken b\ the latter, .is lliey inherit him according 
to the same shares, and so on. 

As for the maintenance of slaves and animals, their master is to maintain 

his slaves in terms of food, doming, ,iiul hciiishi;; in ;in acceptable manner. 
This is based on the hfidlth in which the Prophet (PBUH) says: 

"It is essential to fend ;',V- shsve, dothe him {properly] and not to 

burden him with work which is beyond his power." 

is Musnad {Collection of Ascribed 

It is related in the two authentic books of Al-Bukhart and Muslim that Abu 
Pfi.m uvlh Allah K' pi-:- i^J v/Hh hi n > n.irr.,k J: 

"7 Ik Prophet (PBUH)said, 'Your slaves are your brothers (in Islam) 
ami Allah has pi them t i i conuihmd. So E'lionn /ids 

brother under his command should feed him of what he cats and 

dress him of what in a . >• , hidl „> Jo thim 

beyond tlwir c«p:'dlia (now)"' 
This is also asserted in the noble verse as Allah, the Almighty, says: 
"...We certainly know what We have made the obligatory 
upon them concerning their wives and those their right hands 
possess..." (Q ur'in: Al - Ahz ab: 50) 

These texts signify that the slaw-,' i naii Ui-iw.no.' is obligatory upon 
their masters. 

If a male slave asks permission lV.i- mai ria,;e, his master must either get 
him married or sold, for Allah, lulled l, t . He, says: 



The imperative statement in the aforementioned verse implies obligation 
when requested by the concerned person. Likewise, if the same is asked by a 
female slave, her master is given a choice as to have sexual intercourse with 
her, get her married or sell her to relieve her of any harm. 

Whoever owns an animal ii in feed it, provide ii with water, and do what is 
good for it, for the Prophet (PBUH) says: 

"A woman was puniiltc! Iv iip., 1/ ,> , ,,1 - '/in It die had imprisoned 
until it died out of hunger. She neither gave it food nor water, nor 
set it free to eat from the vermin of the earth."' 
(Related by Al-Bukbiri and Muslim) 
This hadith signifies that one is to maintain one's animals, for the said 
woman was admitted to Hellfire due to leaving the cat unfed or maintained. If 
this is the case with a cat, then other possessed annuals ;uv more entitled to be 
fed and maintained. 

Furthermore, it is impermissible for the owner of an animal to overburden 
it, or to milk it in a way that harms its offspring. The Prophet (PBUH) says: 
"One should not bar, n oilier f nor slxould one seek benefit for himself 
by causing harm to others? 
Moreover, it is prohibited for the owner of an animal to curse, hit or brand 
it on the face. If the animal's owner is unable to maintain it, he is to be forced 
(by the judge) to have it sold, hired out or slaughtered, if it is lawful to be 
eaten, as keeping it without maintenance is an ad of injustice that must be 
eliminated. And Allah, Exalted be He, knows best. 



i ,-M>ii LMwud{5l40)[S/22]]. 

2 A n- Nasa'l (253 1 ) [ 3/65] , Al -Hakim (7327) [4/ 1 491, »nd A 

.i,\l-l!uilnm{:Si:;:i|yjl4hmdMi-.':li:n(4391) |«]3fl], 
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IX:QI£AS 
(LEGALRETRIBUnON) 




Murder and its Types 



i against another's body, property, 
n Crimes" for the rulings on the 
■meone's body, and "the Book on 
ies, namely transgression against 



or honor. They have specified "the Bi 
In I Hit' . Ii Ji i i\ ii in inn ^u 
!'<:ji;illi.s" for the second and the thi 

The act of assaulting someone's body is the act that obligates qh&s (legal 
i tuhi u i i / ii \jii limn In Ii |. Iki] ii uiiiimin.il h i i < n ill 
prohibition of taki ng a pe rson's I ife without right. The proof of th is prohibition 
is derived from both the Ever-Glorious Book, the Quran, and the Sunnah 
(Prophetic Tradition). Allah, Exalted be He, says: 

"Anddo not kill the soul [i.e. person] which Allah has forbidden, 
except by right..." 

(Qur'amAI-An'am: 151) 
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Moreover, the Prophet (PBUH) says: 
"The blood of a Muslim who testifies that there is no deity but Allah 
and that I am His Messenger cannot be shed except in one of three 
cases: the ease of a married person who commits adultery, in qisas 
(legal retribution) for murder, and the one who reverts from Mam 
(i.e. apostates) and leaves the Muslim community"' 
(Related by Muslim and oth > < upil i if/-/i ! lli) 

There ate various hadiths that carry the same meaning of the afcremen- 

Therefore, whoever takes the li fe of a Muslim intentionally and without 
right, Allah, Exalted be He, will punish him severely in the Hereafter, as 

"But whoever kills a believer intentionally -his recompense 

is Hell, wherein he will abide eternally, and Allah has become 

angry with him antt has cursed him and has prepared for him a 

great punishment" (Qur'arj: An-Nisa': 93) 

Such a murderer is regarded as a defiantly disobedient person, as he 

commits one of the major sins, namely murder. Still, Allah is the One to judge 

such a person; He will punish him if H ".'.'ills ur forgive him if He wills. Allah, 

Exalted be He, says: 

"Indeed, Allah does not forgive association with Him, but He 
forgives what is Jess than that for whom He wills..." 

(Quran: An-Nisa : 48) 

Hence, such a sin, murder, may he forgiven, a.', if is lesser than associating 

others in worship with Allah. This is the case when the mu rderer does not repent. 

but if he repents, his repentance is accepted, as Allah, Exalted be He, says: 

"Say, 'O My servants who have transgressed against themselves 

[by sinning}, da not despair of the mercy of Allah. Indeed, 

Allah forgives all sins. Indeed, it is He Who is the Forgiving, 

the Merciful' " (Quran : Ai- Zuman 5 3 } 

However, the right of the murdered person is not dropped in the Hereafter 

by the repentance of the murderer. The right of the murdered person will be 

taken from the good deeds of his murderer according to the wrong done to 

him, or Allah will grant the murdered person good deeds out of His bounty, 

i.e. without taking from the good deeds of the murderer. In addition, the right 

of the murdered person is not dropped through alias, (legal retribution), as 
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'There are three rights relalim- , , belongs to Allah. 

the second to the murdered person, and the third to the family of the 

murdered per^m. i | , \ up to the family 

of the murdered person, showing regret, fear of Allah, and sincere 

repentance, Allah's right will be dropped <u>i 

the murdered person will bedropped when 'I 

'■nmis applied. As regards the right of the murdered person, 
mpensate him on the behalf of the repentant murderer on 

the Day of Resin t , mas well" 1 

Types of Murder 

According to the majority of Muslim scholars, there are three kinds of killing: 

• Premeditated murder 

» Quasi-premeditated murder 

• Manslaughter 



"And never is it for a believer to kill a believer except by mistake. 

And whoever kUls a believer by mistake - then the freeing of a 

believing stove and a compensation payment {diyahj presented 

to his [i.e. the deceased's! family lis required/ unless they give [up 

their right as a] charity,. .But whoever kills a believer intentionally 

- his recompense is Hell, wherein he will abide eternally, and Allah 

has become angry with him and has cursed him and has prepared 

for him a great punishment:' (Quran: An Kisa": 92-93) 

Concerning the ruling on quasi-premeditated murder, it is stated in the 

honorable Sunrtah of the Prophet (PBUH). For example, 'Amr Ibn Shu'ayb 

i I Ion il uthorii hi ith d pramll i etivclv ihat t 

Prophet (PBUH) said: 

"The diyah (blood money) for quasi-premeditated murder is to be 

made as much as that for premeditated murder, but the culprit in 

the former case is not to b, 

murder) insinuates people air | > 

any previous malice or weapon."' 

(Related by Ahmad and Abu Dawud) 
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Moreover, ' Abdullah [bn 'Amr (may Allah be pleased with him) narrated 
that the Messenger of Allah (PBUH) said: 

'The diyah (blnaii money) jar ijniisi-fiiemcditatnd murder, such as 
hip or a stick, is one hundred camels, forty 
of which are pregnant." 

(Related by the Five Compilers of Hadith except At-Tirmidht) 
Premeditated Murder 

It is the type of murder in which one intentionally kills a human being - 

i 'I e elbathisl i i Ml 1 iy act I i him with som ii 

fatal. This dctinii i ni lives th tin- < ase is not regarded as premeditated 
murder unless the following conditions are met: 

1) Having the intention of killing 

2) Being previously aware of the inviolability of the victim's blood as a 
human being 

3) The weapon or the tool used is a fatal one, whether it is specified for 
killing or not. 

Therefore, if one of these conditions is not present, the case will not be 
regarded as premeditated murder. This is because the absence of intention 
does not obhgitL 1 i* M i ind tl t n> e of death with 

something that is not supposed to be fatal indicates that death may have been 
due to something else as scholars agreed. 

According to induction, there are nine limns of premeditated murder: 

1- The murderer wounds a person with something sharp and body- 
penetrating, such as a knife, a spike, or the like. In this regard, Al- 
Muwaffaq said, "As far as we know, there is no juristic disagreement 
among iduilms on tlii* riin'iy (i.e. Idllhig using such Imils is deemed 
premeditated murder)." 

2- The murderer kills a person with something heavy, such as a stone and 

he like. TL f r o 

be regarded as premeditated murder, unless it is intentionally aimed at 
a vital spot of the body. Similarly, it will be regarded as premeditated 
murder if such a small stone (that usually does not cause death) is used 
while the victim is l [aw n(\ kii'^ , illnt , soungness, oldness, 
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coldness, hotness, and the like. The same applies when the murderer 
repeats the action of beating the victim with such a small stone or 
the like until he dies. This is also similar io lire cases when a person 
kills another by letting a wall fall on him, hitting him with a car, or 
throwing him from a high place. 

3- The murderer throws a person to a deadly animal, such as a lion or 
a serpent. Thus, if one intent Jonally throws another to such deadly 
creatures, the case is deemed premeditated murder, for such creatures 
are generally known to be killers. 

4- The murderer throws a person into fire or deep water, which may cause 
him to drown, while the victim cannot escape from them. 

5- The murderer strangles a person with a rope or the like or stifles him 

6- The murderer imprisons the victim and deprives him of food and 
drink until he dies, being imprisoned for a period in which anyone 
is supposed to die out of hunger and thirst if they do not find food or 
water. Such a case is considered premeditated murder. 

7 ■ The imirdrre r, !; in mi 1: a) y, uses wm-ery or black magic that often causes 
death to the victim. 

miiijjly 

?- Some witnesses falsely testify against someone causing the latter to be 
sentenced to death, as in cases like adultery, apostasy, or premeditated 
murder, whose penalty in Islam is capital punishment. Such witnesses 
are regarded as murderers, as they imeiuionall; Lilian innocent person. 
So, if they renege on their testimony or if their plot is disclosed, they 
are to be sentenced to death as well. 
Quasi-premeditated Murder 

According to faqlhs, quasi -premeditated murder occurs when someone 
kills another with the intention of causing him harm or injury, not death. 
Such a case is regarded as quasi -pre meditated murder whether the murderer's 
purpose is aggression or mere disciplinary punishment, as the offender exceeds 
the limits in doing so until it results in death. It is called "quasi-premeditated 
murder" as the perpetrator just intends harm or injury, but he unintentionally 
kills the victini. In this connection, Ibn Rushd said: 
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"As for the one who intends, \;am; lo another person andstrikes him 
veith something generally iionfiltil, the. ruling mivers between inten- 
tional ami unintentional killing. It is similar to premeditated murder 
us the perpetrate, , ly beats ti via i. and it is similar to 

manslaughter as he beats hint i , ■ 'hi i , , , ill; ,, i 

intended to cause death'* 
Among the examples of quasi-premeditated murder is the case in which 
one strikes a person in a non-vita) bodily spot with a whip ar small stick. 
Anothe r exam p 1 e i s th e c ase ivh e n « i te p u n c h es a n t a he r with the h and in a non - 

ial spilt but it i i itl ii I in i 1 i regarded m l 

premeditated murder that obligates expiation taken from the perpetrator's 
money. The expiation for quasi- premeditated murder is emancipating a 
slave; if the perpetrator does not have a slave or cannot afford to buy one to 
era; Men in i must pel foi a i in at two nisccut i un lihs jus lik 
the case of manslaughter. In addition, binding diyah (blood money) is to be 
paid by the murderer's agnate relatives. To illustrate, Abfr Hurayrah (may 
Allah be pleased with him) narrated: 

"Two women from (the tribe of) Hudhayl fought with each other 
and one of them hit the other with a stone that kitted both her and 
the fetus she carries. The killers agnate relatives and those of the 
victim submitted their case to the Prophet (PBUH) who judged that 

i l ' 1 i ' 1 was io I h ll 1 I; n ie 

agnate relatives" 

(Related by Al-Bukhaii and Muslim) 
Hence, the aforementioned hndith shows that qisAs (legal retribution) is 
not obligatory in the case of quasi- premeditated murder. It also indfciles 
that the diyah is to be paid from the wealth of the murderer's agnate relatives. 
Since it is considered a murder that does not obligate testis the diyah i io 
be paid by the murderer's relatives just like the case of manslaughter. In this 
regard, Ibnul-Mundhir said, "All Muslim scholars unanimously agree that the 
diyali (for pif ii t > J minder) is , he pair' i i nit agnate 

relatives" In addition, AJ-Muwaffaq said i on risii t i 

on the ruling iliat (he diyah (for ipiiisi-pre.meditatcd iniirdei} is to he paid by 
the murderer's agnate relatives!' the sunt: opinion was adopted by other 
scholars as well. 



According to faqihs (may Allah have mercy on them), manslaughter occurs 
when someone kills an inviolable h uman being by mistake while doing something 
permissible for him to do, such as shooting or hunting. The same applies when a 
Muslim kills a fellow Muslim in a battle, thinking he is one of the disbcl ievcrs. 

The ruling on the intentional murder committed by a child or an insane 
person is the same as that on manslaughter. This is because the condition 
of intention is lacking in case of such persons (due to their lack of mental 
maturity or soundness). Thus, the premeditated murder of a minor or an 
insane is regarded as the manslaughter of a legally accountable person. 

Likewise, the ruling on killing due to being a causative factor is the same 
as that of manslaughter. For example, when one digs a well or a hole on a road 
or a street and another falls therein and dies, or when one stops a car on the 
road or a street and one crashes against it and dies, the ruling in such cases is 
the same as that of manslaughter. 

The expiation for manslaughter is obligatory to be taken from the wealth 
of the murderer: the expiation for it is the emancipation of a believing slave, 
and if one does not have one or cannot afford to buy one to emancipate, then 
he should perform fasting for two consecutive months instead. Moreover, 
the diyah for manslaughter is obligiiiury to be paid by the perpetrator's male 
agnate relatives. 

Furthermore, if a Muslim kills a Muslim mistakenly in a war believing that 
he is one of the disbelievers, there will be nothing obligatory on him except for 
the expiation. Allah, Exalted be He, says: 

"...And whoever kills a believer by mistake - then the freeing of a 
believing slave and a compensation payment [diyah} presented 
tohis[i.e.tke deceased's] family [is required] unless they give [up 
their right as a] charity. But if he [i.e. the deceased} was from a 
people at -war with you and he was a believer - then [only] the 
freeingofa believingslure; and if he was from a people withwhom 
you have a treaty - then a compensation payment presented to 
his family and the freeing of a believing slave. And whoever does 
not find [one or cannot afford to buy one} -then [instead], a fast 
for two months consecutively, [seeking] acceptance of repentance 
from Allah. And Allah is ever Knowing and Wise" 

(Quran: An-Nisa': 92) 
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Hence, Allah, Exalted be He, stated two kinds of manslaughter: 
First: the first kind of manslaughter is that in which the equation is 
obligatory on the murderer and the diyah on his agnate relatives. This 
kind involves killing a believer unintentionally without mistaking him 
far a disbeliever in the battlefield. The same ruling applies lo the case 
of unintentional killing of one of those with whom Muslims have a 
peace treaty. 
Second: the second kind of manslaughter is that in which only the diyah 
is obligatory. This kind involves killing a believer unintentionally in 
the battlefield, mistaking him for one of the disbelieving enemies. 
In his book entitled Fathul-Qadir {The Bestowal of the Omnipotent)"' 
Imam Aih-Shawkan! (may Allah have mercy on him) said: 

"Allah. Exalted be He, says, '...But if he /i.e. the deceased] was 
from a people at war with you and he was a believer then [only] 
the freeing of a believing slave../ (Quran: An-Nisa : 92) The verse 
ihi!ni(ii" '/nil id -ii . "i I 'Bi> :i hli m whosepeeple a,a in a 'Mir 

'I I, Ml BgUIJH! <1, I „ ■ ■ . ■ ■ ' , I . ''l.i'dl.' , 

country to which he belonged, thinking he was still a disbeliever, 
there is no diyah to be paid by his murderer. Yet, it is obligatory for 
him (i.e. the murderer) to emancipate a <V' . i ■ r , ,i 

■ '■< i 1 'I' '<! ' principle on which there is 

no diyah obligatory hi u'jc uj khlhh; u believer mistaking him for a 
disbelieving enemy. Some scholars say that the people of the killed 

person are disbelievers, so t 'Im ' ■■.» i i '■ 

Others maintain that the blood sanctity and inviolabilit; of them, 
a In J'i' ui n l 'lit i i i i H i i i ' 

country is still insufficient. Tim is because Allah, Exalted be He, says, 
'...But those who believed and did not emigrate - for you there is 
no guardianship of them...' (Qur'an: Al-Anfal: 72) Yet, some other 
scholars view that ;'ri- diyuli ;'.- 1 'W< i;i iiory in this case, and that it is to 
be paid to the Muslims' Publu Treasury." 
In this respect, Shaykhul-Islim Ibn Taymiyah (may Allah have mercy on 
him) said: 

1 ii i i i . '. ' i > i i i i ' i i lost t>eopl 

are disbelievers, provided he is among them due to a legal excuse, such 
as being a captive or one who is unable to emigrate. Contrarily, there 
is by no means diyah for m 'i i Inn who willingly 



Gi.im,T I M,iicL..i j:i..L le/l. |u\- 52 J 

i-liOtisi'fWn-miimiiiimiigin.-. ,i;sbriieri:i!- :>,;><&■ .1 .'iiimTC enemies n/f/lf 
.liKsfifllS, US /![' l/.'HS I'.vriusuS .'ill.',' -elf 111 i/riJ.'iyr vl!ho\i< il icfjilf L'.rai'l'." 

The proof of the fact tli-jt ills nbl it; a Inn- I or the perpetrators agnate relatives 
In p;l> ihc ilii'ii/i in case of manslaughter IS derived from [lie 1'iiLlinvinj; .'iiii/rfli 
narrated by AMI Hurayrah (may Allah be pleased with him). He narrated: 
"The Messenger of Allah (PBUH) gave the judgment that a male 
or female slave is to be given (as diyah) in compensation for an 
abortion of a woman from (the tribe of) Band Lahyan. Then the 
woman on whom the compensation had been imposed died, so 
the Messenger of Allah (PBUH) or >■, re,i t'.mi tier offspring and her 
tiiisbtim' rrrc in iniiciil her property tittil li'tiii her agnate relatives 
are to pay the diyah (blood money),"" 
(Related by Al-Bukhari and Muslim) 
So, the hadith states that the diyah (or manslaughter is to be paid by 
the piTpcf.itm-'.Siig.ii.iic relatives; an ophnim mi wliii/li I here is consensus 
among scholars. 

Perhaps the wisdom behind thisopiineui is [hex)\\\\e:\iyah for manslaughter 
is to be paid by ilie |in.-ipi.-ti-;iti>i-, there will be a great financial harm caused 
to him for a sin he has unintenlum ally cummined, as such accidents happen 
recurrently. Thus, if the committer is to shoulder the consequences alone, i.e. 

paying the diyiili, it "'ill be rciynlcd as diiine; him i'i idol injustice. On the 

other hand, there must be a kind of compensation for the murdered person, 

as he :s considered an invii I il I 1 nl li 1 I ill 11 hini 1 I 

) 1 II li 11 il II tl 11 Laivuici ol>li;.,is 1l li si .1 I 

beside and support the poi-pHr.ii.nr in helpkiin in .-ik'i .1 metier (i.e. ill paving 
the diyah), just like the obligation of providing for their needy relatives or 
freeing their caplh aled rclniives. Since ones jenuie rclaiivi-.s generally inherit 
from one when one dies, they have to compensate on one's behalf when 
one commits manslaughter due to the general principle stating, "Sharing in 
affliction in return for getting benefit." 

However, the expiation is obligatory on the perpetrator of manslaughter 

1 1 tl I ill m ig n on 

1. Such expiation is a means of showing respect to the inviolable mur- 

2. Manslaughter is by no means void of i In: perpetrator's heedlessness. 
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3. Such expiation does not allow the perpetrator to be completely 
free from paying for his guilt; since the diyah is not obligatory 
upon him (as it is paid by his agnate relatives), he must expiate for 
his offense. 

That is to say, there are several wisdoms and benefits behind obligating the 
payment of diyah upon the perpetrator's agnate relatives and the expiation for 
the manslaughter upon the perpetrator himself. Glory be to Allah, the Wise 
and the Knowing, Who has ordained for people what benefits them in both 
their religious and worldly lives. 

It is important to point out i h a I slaves, poor people, minors, insane people, 
females, and those of religions different from that of the perpetrator, are not 
considered among the perpetmiiin; apu.ile relatives (who are obliged to pay 
the diyah), as they are not among those who are supposed to be his supporters 
and backers. 

In this connect ion, the agnate relatives of the perpetrator of manslaughter 
are allowed to defer the payment of the diyah for three years. Moreover, the 
magistrate (or the one in authority) should resort to ijtihad to specify a certain 
share of the diyah for each of them to pay according to their financial states. 
in doing sn, lie is to begin with lilt dusesi relatives, then the closer, and so on 
and so forth. Yet, Shaykhul-Islam Ibn Taymiyali (may Allah have mercy on 






means "blood money" and it can also mean "indemnity" 

2 Al-Bukhirl (6878} 1 12/250] and Muslim (4351) [6/166]. 

3 See the footnote in Ar-RawtLAl-Murbi ' |7/1 65] . 
■t:iliiimLiiCvi!i;p'lli.MaiidAKLlttwr:<ll4SCiS)!-u-.l5l|, 

5 Ahmad [4585] [2/1 1 1, Abu DlwOd (4547) [4/443], An-Nas 
• „, ' r | _,-| 

i, /;..: ' i Lin C.I, I i- l'i| 

7 Al-Bukbiri (6910) 112/314] and Muslim (4367) [6/177]. 
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IOSee:"H!(hH/-Oni(N ('.'fnifii <onuf, I'l.'r. Omnipotent)" {1/79J}. 

II AI-BukhWI67iOI[i i| ,1 4 166) (6/176], 

12 Th* Lawgiver of Sftnri'n.'i (Islamic " n/l is Allah, Exalted be He; th 

to the Prophet (PBUH) as he never ordained but what was reveale 

13 See the footnote in Ar-RawdAl-Murbr (7/287), 
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1 I I 11111 I i I ■-■. I ■-■ '■! ll lr III (],.., I In.'- 

u i; "i murder in the case of premeditated murder provided the o:inliii::n-'. 
of such a murder are met. This is because Allah, Exalted be He, says: 

"O you who hare believed, prescribed for you is legal retribution 
for those murdered - the free for the free, the slave for the slave, 
and the female for the female..." (Qur an: Al-Baqarah: 1 78) 
Allah, Exalted be He, also says: 

"And We ordained for them therein a life for a life. . ." 

(Quran: Al-MMah: 45) 
This is also stated in the Law of the Torah, and we are to abide by the laws 
n. ilk- ifi-fiiiHis heavenly revealed religions as long as the) are mil abrogated Lw 
our SharVah [Islamic Law). In addition, Allah, Exalted be He, says: 
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"And there is ft ' » / i" '/j lift O you 

[people! of understanding, that you may become righteous." 

(Qurtn:AJ-Baqarah:179) 



"iliere t:; idvine i]l Hfr in lisis riding oriinincn hy Mink, as when one 

har..n> ,;u,id thai if; if; ,,■;«; ;/, . ,'/ i.'.'nliini; I ;';■■ ;.i'.'l r/.m, 1 

/ie witf abstain /ram tiffing, avoid it, an;/ resliain tarn i ,',' / o; ; 

I) I ! _ II ii 1 rL 1 Cil'i 

ij/"*i!i;;il; .'ii!!iii?ii 'nv; li'ijsi ; . ;; i;rV[i; c !»i;;!r ot ehHi'ieare-, n 
Aiialimade i/h'i (; "■(■'; ;;;;;, i 'i; u/n. /i ii ib;;/i.« ;..v 1 i;>:.i'//ir 1 .;«"i,i!,' 
huiaon /in <7'f I i'iV,:i;i..r :..';, .<! ii ri(/' '■ Ji'l.i ii, i jili /i mi /.illiiiL 
one another to preserve end maintain their own lives. In this verse, 
Allah addresses tht '/ n ■> ■',"/' ■ . >/ ' 1 1 1 i.ii isMhiiii ij; '. , ■-; iiuyare the ones who 

MHii'iiL'i I V ' ■ ■ ... ■; i '.^. ■ r; ■ L - l..i>" .'I lit:!, „■. .V.'l .'.",'' I' ■.'.(/ 'fl'll 1 I'li.'l "li'l 

cause anticipated honn. i/»nri di.m tit,',,!; te, , zed by heedlessness 
and lightheadedness do not, at their times oj rage, consider or listen 

tO IFIC VOilX t'j ri'.l.-l'.'l IVlJdi'n'iF^ ,','iC JJ(i[i irtlMlj'nl-IIUV, i/lril lllilf rC.Ml/f 

/ram iftcir actions. Some 0/ those murderous persons said: 

"I r.-ill citt'trun .%;<-.«'(' .vil'i inj ,«r,l 

.'U'ff I'ff ,1,'l'llil ilMi'<!.i.i] ,i'i>.r )!)[■ 11-,'lHl. ■!■(■;- f if JJlllJ' Oulillll" 

Thru. Ailiih, F.xalted he He, shows the reason behind mieiiiing 
1 " 1 1 on mflj> become 

righteous.' (Qur.in A] P.-u] 1 h ' I ) Thai is to say, avoiding killing 

because of the qisds l\:o,ne a inr.i.i.-- fi.u/.w to righteousness." 
In this connection, tin. .S'li.'jjii.'i'f (I'riipli.jiiu Tnuliiimi) states that the heir 
or legal representative of the murdered person would choose one of three 
clmici's; in :>eek ,-; i.n is, to pardon the murderer in return for the oi>an, or to 
jiiirdmi IlLlll .uid t Mil 1 I 1 I I 

do. Aba Hurayrab (nun Allah ii pi..' . I with 1 u 1 11 n i.il 4 lhai Hi. * >phd 
(PBUH) said: 

"11 hoeeer suffers i!n inimler n,' i; relative, he inis iiieeitoiei benreeii 

two options: either he may receive the payment of diyah (blood 

money) or he may choose qiidi (legal retribution)." 

(Related by the Group of Compilers ofHfldlth) 



Moreover, Allah, Exalted be He, says: 

" .. Bui whoever overlooks from his brother [i. e. the killer] anything, 
then mere should be « suitable follow-up and payment to him lie. 
the deceased* heir or legal representative] with good conduct. . ." 

(Quran: Al-Baqarah: 178) 
Thus, both the verse and the hadith mentioned above indicate that 
the relative or the legal representative of the deceased has the right to 
choose between carrying out the qisas and receiving the diyah. Yet, 
pardoning the murderer and giving up the diyah is considered the best 
thing to be done by the deceased's heir or legal representative. Allah, 
Exalted be He, says: 

"...And to forego it is nearer to righteousness..." 

(Quran: Al-Baqarah: 237) 

This is also supported by the hadith narrated by Abu Hurayrah (may Allah 
be pleased with him) in which the Prophet (PBUH) says: 

"No person forgive tm tict of injustice (done to him) but Allah will 
add to his honor for it"' 
(Related by Ahmad, Muslim, and At-Tirmidhi) 
Moreover, forgoing the ais&t (legal retribution) is the best thing to do as 
long as it does not cause evil or any kind of corruption. Shaykhul- Islam Ibn 
Taymiyah (may Allah have mercy on him) maintained, "Pardoning is not to be 
applied in the ui» u ' i " n itch a kind of murder cannot be guarded 

against, such as the case of killing in banditryr' Moreover, Al-Qarii views that 
the tjiios is to be applied on the killer of Imams (Muslim rulers), as it is an act 
of general corruption. The great Muslim scholar Ibnul-Qayylm commented 
on the story of the men of ' UraynalT saying: 

-K,lim S through assassination obligates applying the qiids on thekiller. 
Such a legal penally is not be dropped by pardoning the killer, and no 
compensation can be accepted as a substitute. This is the opinion 
adopted by the scholars of Medina, and it is one of the two opinions 
aiiritmictj. fj Alililtld. In adi'num. il is lire opinii;,! ,wiititamcti f :■ i ■ 

" ' ' vmiyah (may Allah have mercy on him) and 

he gave afatwa according to if." 6 
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1 - The murdered person n) ust be one of t hose whose blood is inviolable, 
as qisfe was ordained to save human lives. Thus, if a Muslim kills 
a disbeliever whose people are in a state of war with Muslims, or if 
he kills an apostate before the latter declares his repentance or an 
adulterer, there will be neither ttisAi nor diyah due on the part of 
the perpetrator. Yet, he is to undergo discretionary punishment for 
arrogating to himself the ruler's authority. 

2- The murderer must be mature and sane, for qisai is a severe punish- 
ment that if- mil permissible to be applied lo a mi nor or an insane 
whose case is lacking the condition of intention and premeditation, or 
their intentions, if any, are deemed void. This is based on the hudith of 
the Prophet (PBUH) in which he said: 

"There an title I," '"'■' ■../.'.. ,u nut martial: a sleeper 

until he awokes, a minor until he teaches puberty, ami a itmatic unlit 

Imam Muwaffaqud-Din Ibn Qudamah said: 

'"ll'.ete Is no iHsttjrccntciU neiiotn- Mu-ihu selteietrs thai there ir. no ;ti:' : /t: : : 
![i be i. tttclat against • firrpwroi ns insane; tin saute applies to anyone 
in a state of unconsciousness due to an excusable reason, inch as being 
asleep or losing consciousness."* 

3- There must be equivalence between the murdered person and 
the murderer when the action of killing has taken place. In other 
words, they must be equal in religion, and freedom or slavery. That 

due to being a Muslim or being a free person while the murdered is 
a disbeliever or slave. Accordingly, a Muslim is not to be sentenced 
to death in qiiai for killing ;i disbeliever. To illustrate, the Prophet 
(PBUH) said: 
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Moreover, a free person is not to be killed in qi^s. for killing a slave, as 
Imam Ahmad related that ' AM Ibn Abu la lib (may Allah In: pk-ased 
with him) saidr 

"li is an act of the Sunnah that no free person is hi hi killed in qisasfw 
killing a slave." 

This is because if the murdered person is not equal to the murderer 
with regard to the aforemeiitmr.nl ;i.,;h'l;K currying out the qiisi on 
the latter will be more than what the murdered person is en titled to. 
No preference is to be taken into consideration between the 
murdered person and the murderer in matters other than those 
mentioned above. So, a handsome person is not preferred to an 
ugly one; if the former kills the latter, the qi&fe is to be applied. 
The same ruling applies when an honorable man kills a mean 
one, an adult kills a minor, a male kills i female, orasaneperson 
kills an insane one. This is due to the generality of the Qur'anic 
verse in which Allah, Exalted be He, says: 
"And We ordained for them therein a life for a life..." 

(Qur'an:Al-Ma'idah:45) 
Allah, Exalted be He, also says: 

"...the free for the free..." (Qur'an: Al-Baqarah: 178) 

4- The murdered person must not be one of the murderer's children or 
descendants. That is to say, none of the parents is to be killed in qisas 
for killing his/her son, daughter, or any of his/her descendants. This is 
because the Prophet (PBUH) said: 
"A parent is not to be killed (in qisas)for his/her child:" 
Commenting on the aforementioned hadish, Ibn Abdul-Barr said, 

' ' I ' i p ' I r, 

This hadith and the other hadlths that carry the same meaning are of 
the general rule stating the obligation of qisds for murder; this is the 
opinion adopted by the majority of Muslim scholars. 
However, the son is I I i i \. hen killing any of his parents, 

due to the generality of the Qur'anic verse in which Allah, Exalted be 
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Veu the disc vclion j p j ri. ri c kills any ol In L s ■■' t'i rj 3- l-]t LL l! : - c it is an exception 
of the aforesaid general ruling according to the legal proofs. 
Hence, if the aforementioned four conditions are met, the relatives or the 
legal representatives of the murdered person will have the right of qisfti. 

In fact, Allah's ordainment of qisa; Irvnlvcs :i divine mercy on people as 
well as a means of saving human lives, as Allah, Exalted be He, says: 
"And there is for you in legal retribution [saving of] lift..." 

(Quran:Al-Baqarah:179} 
So woe to those who claim that the obligation of qi$a£ involves brutality 
and mercilessness. Such people do not consider the cruelty of the offender 
when he kills an innocent person, spreads panic in the country, widows 
women, orphans children, and ruins houses. Such people show mere , 1 mvai ei 
the murderer rather Mian tee innocent, so woe to their narrow- mm dec! he .-:.:-. 
and unenlightenment. In this regard, Allah, Exalted be He, says: 

"Then U it the judgment of {the time of} ignorance they desire} 

But who is better than Allah In judgment far a people who are 

certain [infaithj? (Quran: Al-Maidah: 50} 

I ' ; <" [ i 1 1J1 1 [ 1! > I hi h! [ by trie victim 01 'Ti ii I h 1 

or legal representative against the offender, returning like for like or evil for 
evil. The wisdom behin d qisas is that it quenches the flames of wralh and ire of 

the victim or his/her people. Aiiah, Usallcr! lie I ie. ordained rjwrtsasa means of 
restraining aggrcs ex n nisliii 1 11 u. , ot wrath in the hearts, letting 

(he murderer taste what he lias done to his victim, inul saving and preserving 

In this connection, the people of the Pre- Islamic Period of Ignorance (the 
1 usrd to exaggerate in retaliation, killing other innocent people, in 

uddiiuHi in the murderer, in revenge, [crisis 1111d.Hini.dk :i kin.i o! ';ii;.;iTssmii 
j 1 In tin in t oi 111 1 1 1 1 I 1 1 < I Mi [1(11 11 Inn 1 

Rather, it is considered a means of more distention and bloodshed . ""his is why 
islcm .1 ui its jieifect Sktiri'ah (Islamic Law) ordain qii&i through which fair 

it [In. perpetrator, not against any innocent 

jseopl.:; ilius jiL' i ic, -. mercy, and prevention of bloodshed are achieved. 

We have previously mentioned t he c 1 . 1 1 cl i i i :. 1 1 1 .- 1 1 ii 1 1 « . 1 1 1 ng qi'sfe However, if 
such conditions are met and thus the qijdj is obligated, it is not to be carried out 
unless some (idier eoiuiiiiom isn :,ili' in', riiiisi mmiilkms have been stated 



byfaqths (may Allah have mercy on them), who call them, "the conditions for 

! il I N Jl 1 111 I I 1 

1- The one who has the right to carry out the qis.&£ in retaliation is to be 
a legally accountable person. That is, one in this case must be adult 
and sane. Therefore, if the one (or one of those) entitled to carry out 
the qisAi is a minor or an insane person, one's guardian is not to carry 
it out on one's behalf. This is because the qisds involves vengeance to 
quench one's thirst of one's wrath, so its purpose will not be attained 
if it is taken by others on one's behalf. Therefore, the fulfillment of the 
qilAi must be postponed in such a case, and the offender is to be jailed 
until the one who has the right of qi0i reaches puberty if he/she is a 
minor or regains sanity if he/she is an insane person. This is because 
Mu'Swiyah (may Allah be pleased with him) jailed Hudbah Ibn 
Khashram in a case entailing qisas until the son of the murdered person 
reached puberty, and none of the Prophet's Companions who lived at 
that time denied that ruling. Hence, it was considered a unanimous 
agreement by the Companions contemporary to Mu'awiyah (may 
Allah be pleased with him) on that ruling. In such a case, if the minor 
or the insane person who is entitled to carry out the qitfc needs money 
for expenditure, only the guardian of the insane person has the right 
to forgo the qi$a$ and accept the diyah instead. This is because no one 
knows when sanity is regained, unlike the minor who will grow up 
and reach puberty anyway. 

2- There must be an agreement among the legal representatives of the 
murdered person if the qisas is to be carried out. Therefore, it is 
not permissible for some of them to carry it out single-handedly 
without the consent of the others. This is because, fulfilling the (ji'jds 

"a shared undividable right, so if some of them fulfill 
•n initiative, they thus transgress the right of the other 
ss without their permission and without being their 
legal guardian. 

In this regard, if any of those having the right of qisth is absent, a 
minor, or insane, the fulfillment of qis&s is to be delayed until the 
absent returns, the minor reaches puberty, and the insane regains 
sanity. Moreover, if any of those entitled to carry out the qii&i dies, 
his heirs are to act in this regard on his behalf. In addition, if some of 
those entitled to carry out the qisjs agree to forgo it, then the (jifds is 
no longer applicable. 
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The people entitled to carry out the qtsas are all the heirs of the 
deceased, men or women and .j h LL._1jt.ji or adults, whether through 
blood or marital rir-> I luiun si inn: ■ ■ ti< il.n s maintain that the right 
of fulfilling or forgoing the ijiiiii is restricted lo t lit. deceased's agnate 
rdaliies. lie liiltcr is i 1 if npninii adopted liy I mini Malik and one 
of the opinions reported to be adopted by Imam Ahmad. It is also 
[Iiin|.iinii!ii inu in I allied hv :-.|-.jykhul-[skim I tin Tayrmiali (may Allah 
have mercy mi him). 
3- Executing the qi$.u$ should never reach persons other than the offender, 
for Allah, Exalted be He, says: 

"...Andwhoetn i ' ' • , in i\ - We have given hh heir authority, 
but lei him not exceed Urn its in jtke matter of] taking life. Indeed, he 
has been supported [hy the law}." (Quran: Al-Isra': 33) 

Therefore, if the action of carrying out ihe _,./--.;■. exceeds the limits, 
il is considered nu-vr./ikM, •■. hull I . Ii n hnlcetl acco.dm;; In I he 
aforementioned nnhic Quranic verse. A.s. nrdiniily: ii'tli. qisits is In he- 
applied to a pregnant woman or a woman who conceived after being 
liable for the qisas, she is not to be killed in qis&i until she gives birth 
to her baby. This is because killing such a pregnant woman causes the 
death of the fetus despite its innocence; Allah, Exalted be He, says: 
"...And no bearer of burdens will bear the burden ofaustln-r..." 
(Qur'an:A]-An'am:I64) 

i leiic.: l:ie i-i:-eu,c;m! murderer is an; tn he killed in retaliation unless 
she gives hi nh lo her baby. Furthermore, after she gives birth to the 
baby, if there is another woman to breastfeed and take care of the 
infanUheqi£d£canbeappliedtothemother,astherewil]benobarrier 
preventing the exec mam nf die rji.MiS I lien. (. 1:1 icnvise, carrying out the 
qisAs is to be delayed for two years, until the mother weans her infant. 
This is because the Prophet (PBUH) says: 

"If a pregnant iiijjj j_. .,- inU-ninninHy ijiiemVrs tomconc, ike is not to be 
kili/ti fin iji'.a ! .■ - - j / .■ .' -I'le'.-n-,- birih <un! dw. for /in h,:l>y. A::,! :j u 
in rth 'lu "i i" , i\A ' nil .1/ < 'fi pi ,ii„,/|i K r „ ii f_- .i_ L)i., j 
(i-rs .'t-iLj. j : /'■ ■. i j .-..■' i . i .-:*.■ .■ : ) !!.'!!,'', l '.v'i.:-ynr> :' ■ /■-,' ■' i ,-,■,-»,' ctcs for !r:r I'iiby." 
(Related by Ibn Majah) 



Thus, the two kadiths, as well as the Qur'anic verse mentioned above, 

indicatetheobligationofdelaymi. I i m ideriftheperpetrator 

is pregnant, and this is unanimously agreed upon by Muslim scholars. 

Such obligation is a proof of the pui lection and justice of SharVah, 

as it maintains the fetuses in their mothers' wombs, and prohibits 

causing them any harm. Moreover, Sbari'ah observes the rights of 

children as well as the weak, protecting them against any harm and 

providing them with what preserves their lives. So, all praise be to 

Allah for endowing us with such a lenient, perfect, comprehensive 

Shari 'ah that encompasses all people's interests. 

Executing the qis&i for murder has to be in the presence and under the 

supervision of the ruler (or his representative or the one in authority;, to a 1 * oid 

injustice and ensure the legality of execution. Moreover, the tool used for 

executing the qisfiz for murder must be quite sharp, such as a sword or a knife, 

for the Prophet (PBUH) says: 

"When you kill (in qigasj, do it in a good manner (i.e. gently and 
mercifully)." 1 * 
Thus, it is prohibited to execute the qisas. using a blunt tool, as this is 
considered excessiveness in killing. 

If the person entitled to >.'N>.\'.;k' tilt qisus is able to perform it in the 
prescribed legal manner, he is allowed to do it. If not, he is to be ordered by 
the ruler (or the one in authority) to appoint another person to perform it on 
his behalf. 

As for retaliation, the most preponderant opinion among scholars is that 
the offender is to be punished in a way equal to the harm he caused to the 
victim. This is because Allah, Exalted be He, says: 

"And if you punish [an enemy, O believers], punish with an 
equivalent of that with which you were harmed.." 

(Qur'in:An-Nahl:126) 
Allah, Exalted be He, also says: 
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In addition, the Prophet (PBUH} ordered that the head of a Jew should be 
crushed betwee 11 twi ton i in i i ,n 1 1 >n for crush ing the head of a girl of the 
Ansar (the Supporters) . 

Imam Ibnul-Qayyim (may Allah have mercy on him) said: 

"The Quran and the principles of justice agree tliat the offender, 

before being killed in retribution, is to he retaliated against in 

the same way he did to the victim before murdering him. That 

was applied by the Prophet (PBUH), and it is proved through 

the Quran, Sunn i < 'i i I. a ,', the traditions of 

Companions.. ."' 

Hence, if the perpetrator has cut off the hand of the victim and then killed 

him, he is to be pu nished in the same way he acted, i.e. his hand is to be cut off 

and then he is to be killed in retribution. Similarly, if the perpetrator has killed 

the victim with a stone, or has drowned him, or anything of the kind, he is to 

be punished in the same way before killing him. Still, the deceased's heir or 

legal representative, who is entitled to carry out the qisas, has the right to forgo 

such retaliation for injuries and make the qUas restricted to cutting off the 

head of the offender with j s ird ill i 1 lore favorable In this respect, 

if the offender has killed the victim with an unlawful means, he is to be killed 

will 1 H 1, 1 ., , vada; he a f killing with a sword in t/isos can be 

replaced with killing by shooting, provided it is performed by someone who 

shoots accurately. 
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(4758) [4/392], and Ibji Majah (265S) 1.V2S2I. 

10 At-Tirmidhi (1405) [4/19], Ibn Majah (2661) [3/283]. 

1 1 Ibil Majah (2694) [3/300]. 

12 Abu Dawud (4442) [4/381] and Muslim (4406) [6/198], 

13 Muslim (5028) [7/107] 

liilliu i II [III I 'I 

15 See: ■Tlam Al Muutfi 'iV [1/301-31)2,. 
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Qisas for Parts of the Body 
and Wounds 

Thfi(i.M(.s fni-p.in'.iil'the'.iud;. ;iud wounds U sLiu-d iniL(in:ill« Kiih- l_j.ii ,'in, 
I il ^ifj'i.,', ind llu. mi.m.i'Mil 'In In i ' ,i.i[ \l h 1 l.d 1( , S [_> mv , 

"And We ordu ' • '• > u lite lor .; Jife, an eye/or hm 

e>>e, o nose /or a «os*j an ear for an ear, a tooth for a tooth, and 

for wounds Is legal retribution. .." (Qur 'Sri: Al -Mi'idah : 45) 

Moreover, it is recorded in the Two Authentic Books (of Al-Bukhari and 

Muslim) that when Ar-Rubayyi' broke a girl's incisor, the Prophet (PBUH) said: 

"(The law prescribed in! the Uc-ok of Allah isqisfc"' 

TIhib, [lit inlins; ajiplrLily in UK' killiilL! i>f ;■ bui'iuUI -..ml i:-; U> lie ;-,['pheO. 
regarding parts of the body and wounds, provided that the aforementioned 

1 L 1 1 1 l'l [ 1 i I 1 II 1 | 1 1 L [ 1 1 
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the victim's blood most be inviolable, the offender must be mature and sane, 
both the offender and the victim must be equal as regards slavery or freedom, 
and the offender is not tq be one of the victim's parents. On the other hand, the 
ruling inapplicable in the case of killing is inapplicable in the case of injuries of 
parts of the body and wounds; this is the general rule in this connection. 

Likewise, the condition that obligates the qisas for parts of the body and 
wounds is the same as that which obligates it for killing, namely premeditation. 
Accordingly, there is no qfed ii ca: s of injuries done by mistake or quasi- 
intentional ones. With regard to qisas for parts of the body, an eye is to be 
taken in retaliation for an eye, a nose for a nose, an ear for an ear, a hand for a 
hand, a foot for a foot, etc.; the right organ for the right organ and the left for 
the left. By the same token, a tooth of the offender is to be broken in retaliation 
for a similar tooth of the victim, an upper eyelid for an upper eyelid, a lower 
eyelid for a lower eyelid, an upper lip for an upper lip, and a lower lip for a 
lower lip. This is because Allah. Exalted be He, says; 
"...and for mounds is legal retribution.. ." 

(Qur'an: Al-Ma'idah: 45) 

This is because eyelids and lips have upper and lower parts which should 
be considered in order to make the qfe&s carried out accurately. In addition, 
the same finger of the perpetrator is to be taken in retaliation for that of the 
victim, and a right hand for a right hand, a left hand for a left hand, a right 
elbow for a right elbow, and so on and so forth, as such parts of the body can 
be accurately disti gni h d Liki ise. a penrs rs to be taken in retaliation for 

a penis, as a penis has a spo ii'i n tjisas can be accurately exacted, 

without transgression. This is indicated in the genera] meaning of the Qur'ank 

" ..and far wounds is legal retribution..." 

(Qur'an: Al-Ma'idah; 45) 
There are three conditions fot tl ie I i it r parts of the body: 

First: There must be assurance that there will be neither injustice nor 
transgression. That is, cutting off the part of the body in retaliation 
must be from a specific joint or to a certain point. Thus, if there is 
no specific limit, retaliation will be impermissible. In other words, 
there is no retribution applicable for an unlimited wound, such as a 
deep flesh-cutting wound that reaches one's abdomen, as there is no 
specific depth that can be pointed out. Similarly, there is no retribution 
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applicable for fractures (not iceih braking) ™di sis breaking someone's 
tibias, femurs, or arm, as accurate application of retaliation cannot be 
guaranteed. As for breaking someone's tooth, the qsxh can be accurately 
applied by rasping the tooth of the perpetrator until it becomes just like 
that of the victim broken by the former. 

Second: There must be equivalence between the part of the body of the 
offender and that of the victim in both name and location. That is, a 
right organ is not to be cut off in retribution for cutting off a left one 
and vice versa; this applies to hands, legs, eyes, ears, and the like. This is 
because each of the afore™ n nedoi i ha pecific name and use, 
so they are ditftn.ni rorn tliei- For pk i hi tie finger is not 

to be cut off in retaliation for a ring finger, for each has a different name. 
Similarly, a main body par! is not to be cut off for a secondary one 

Third: The body part of the perpetrator in question must be in the same 
condition as that of the victim regarding soundness and completion. 
So. a sound, functional hand or leg is not to be cut off in retaliation 
for a paralyzed oi ■ ! il i h ind oi leg with complete fingers is 

not to be cut off for a defective hand or leg. Furthermore, the qisfc is 
not to be applied to a sound eye for a blind one, as they are not equal. 
Similarly, a sound, articulate tongue is not to be cut off in retribution 
for a speechless one, due to the inferiority of the latter. 
ConlrariK. .1 Ji'it\ii. organ am I ut iff in ctribution for a sound, 
complete organ. That is, a paralyzed limb can be cut off for a functional 
one, and a defective limb (such as one having incomplete fingers) can 
be cut off in retaliation for a sound one. This is because the defective 
organ is similar to the sound organ in respect of the nature of creation, 
but they differ in quuliiy. Moreover, by coiling off I he defective organ, 
the one who has the right of <;is<Ss receives pari of his right, so there 
will be neither mju;ii noi t cness And if he is not satisfied, it is 

Qk&s for Wounds 

The qisAi is to be carried oui for every wound that reaches the bones, as it 

the head, face, upper arm, leg, thigh and foot. This is because Allah, Exalted 

". . . and for wounds is legal retribution..." 

(Qur'an; Al-Ma'idah: 45) 
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As for the wounds that do not reach the bones, it is impermissible to apply 
the qigag to them, even if they are head wounds or the like. To illustrate, there 
is no retribution applicable as regards the case of the wound in the internal 
part of the abdomen, the chest or the upper part of the chest, as the depth 
of the wound cannot be specified so there is no assurance that there will be 
i idiliiT iiiiustn.v nor excessive!] es. In this regard, Ibn Majah related that the 
Prophet (PBUH) said, 

"^P!]ht;;iftobc cxi-cuicd ni,; •i::iU-(i,!etur:)<p-\eoiiiiii. an aluitaieil 

deep 'hsh aillii n 

Moreover, Shaykhul-lslam Ibn Taymiyah (may Alliih h.nv- m.-ivv <i;-. ! ■ i m :■ yx'ui: 
"The qis&sfor wounds is slutal by lite Noble Quran, the Sunnah 

imi/.'/ic (VriA'iur,-.-- ii,' Maslli:: ■:■ .' .-. j .V f i " -V pivvi.'eii lint! the rc'id'aton' 

injury is just like the original one. That is, if the head of a person is 
fractured by someone. <!<e i.ijun i > person has the right to retaliate 
for it in the same way. But if it is unattainable to exact just, accurate 
retribution, as in the case ofbreakingan internal bone or any other 
kind of head fracture less in degree than a bone-clearing wound, 
retribution becomes impermissible, and the diyah (indemnity) 
becomes obligatory instead" 
As for applying the qis&s in cases of striking someone with the hand, a 
stick, a whip, or the like, Shaykhul- Islam Ibn Taymiyali said: 

>r I 'l( ' I ' I ill j < III m\ 

but there must tv > • • • ■ < ■' . . , a L vi 

that the Rightly-guided Caliphs, the Companions and their Followers 

1 1 1 i i ' < i i i i ' i i < > < 

The latter opinion is the one adopted by Imam Ahmad and other 
faqihs, and it is the one stated in the Sunnah of Allah's Messenger 
(PBUH); this is the sound opinion in this regard. In support of this 
view, 'Umarlbn ul-Khatlab (may Allah be pleased with him) said to 
his subjects, 'I do not send my governors to strike your bodies. By 
Him in Whose Hand my soul is, I shall carry out the qii, j , ■ i 
whoever (governor) does so, as 1 have seen the Messenger of Allah 
(PBUH) applying the qigas. to himself' 
(Related by Imam Ahmad) 
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to ih sdwiacs.' i «'i;» 'i, there is iw i/iais n^m'iif! ih:: governor if he 
legally strikes them" 
Moreover, Ibnul-Qayyim (may Allah have mercy on him) said 

Hanbal i r t maintain that 
there is no retribution for a slap or strike. Someofthem claim that there 
is a juristic u n n o, u f i mi-lyi'ib^ i i j ' ' 'hi j. i lite 

obligation stated in the legal texts (of the Quran and Sunnoh) as 
well as the consensus of the Prophet s Companions. M, >mni. \llali 
Exalted be He, says, 'And if you punish [an enemy, O believers], 
punish with an equivalent of that with which you were harmed...' 
(Quran; An-Nahl: 126) Hence, it is for the person slapped or struck 
to do the same to the person who has done it. returning tike for like; 
a slap for a slap and a strike for a strike, in the same spot and with 
the same tool or a similar one. This makes it so close to achieve the 
prescribed equal- . • 1 ond legally as a discretionary 

punishment void of transgression and anything related to it. This is 
the opinion derived from the guidance of Allan's Messenger (PBVHj 

i the Right!) taction, and t! 

texts containing the opinions ofimom Akmad^ 



1 Ibil MJjah (2637) IM7S]. 
1 Abu Dawiid (4537) |4,'438|. 

4 , th fouuiol ,1 i i'.ii.i u rfurl | >2l|. 

5 See: 'Ham M-Muai 7n n [ 1/294]. 




Qisds When a Group 
Kills an Individual 



When a group of people preraeditatedly and wrongfully kills an individual, 
the whole group is to be killed in qisfis ai t ording to the most preponderant 

mil npi nil pli. '> il l Muslim 'i hnl.ii, n ill ill hi iii.il ..ii 'In mi 

J 111 (Ij'llll ill I I 1 , J il ll i l, r I ll Ml 111 Mi I 1 li t I * II .1111 'I in Ii Ii 

Allah, Exalted be He, says: 

"Oyou who have believed, prescribed for you is legal retribution 

for those murdered... And there is for you in legal retribution 

[saving of] life, Oyou [people] of understanding, that you may 

become righteous." (Qur'an: Al-Baqarah: 178-1 79) 

The aforementioned opinion is also the one unanimously maintained 

by the Prophet's Companions. To iUustrai* . S s id Ibnol Musayyab reported 

that Umar ibnul-KhatJab (may Allah be pleased with him) had killed seven 
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men of the people of Sana in retribution for killing one man. "Umar said: "If 
ail the people of Sana had acted together in killing him, I would have killed 
them alt in qisai"' It is also stated that other Companions were of the same 
opinion, and they would kill a group of people in retribution far killing one 
person; there was none who disagreed with them, so there was a consensus 

In this respect, the great Muslim scholar Ibnul-Qiyyim (may Allah have 
mercy on him) said: "The Companions and the majority offaqths unanimously 
agree on the ruling that a group of people are to be killed (in retribution) for killing 
one person, the ugh it may appea r to contradict the basic principle of qiids, namely 

saving of lives. They maintain so as not to let the non-.i/y ' 

group of murderers be the pretext for farther conspiracy to shed blood"' 

Moreover, Ibn Rushd (Averroes) said: "The wisdom behind the application 
of the qii&s for murder is to avoid further murder as stated in the Qur'&n. Thus, if 
a group of conspirators t<n It i ,hM idual, people 

will band together in killing. Another reason is that retaliation and deterrence 
are not attained except through killing all the murderers (in qisas)? 1 

In this regard, a group of murderers is killed far killing an individual 
provided the action of each member of the group is fatal. In other words, to 
kill them all in qisAi, it is a condition that all of them have participated in 
killing the victim, and that the deed of each one of them has been enough 
to cause death if done separately, so each of them is considered a separate 
murderer. Even if the deed of each one of them is not separately fatal and they 
have worked together in killing the victim, the qigAi, namely killing them all, 
is obligatory, as tlw indirect i;,:iii>ii'. of some of them have supported the direct 
actions of the rest, resulting in the murder. Similarly, if a person is forced by 
someone to kill another, it is obligatory to apply the qis.di for murder to both 
of them (i.e. to kill both), the murderer and the one who compelled him to do 
it, provided the conditions for the validity of fulfilling the qii&i are met. This 
is because the murderer meant to preserve his own life by killing another, and 
the one who has compelled him to do it has been the instigator and direct 
Ciiii.ii- nr' i.ri-Uiiii Jciiiii. Hm-evcr. if tin- mmiLi is csiimilU'd hy n mimir or 
an insane person due to the order of someone, only the latter, who has given 
the order, is to L>< killi 1 in i/uii; I n, is because the murderer has just been a 
tool used by such a person, so the qispi is to be applied only to him as the real 
cause of the murder, not to the one used as a tool. Likewise, if the murderer is a 
legally accountable person (i.e. adult and sane) but unaware of tin- I'mhihilinii 
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.1! killiiiL:., such as those brought up in non-Islamic countries, the qisds is to 
be applied only to the instigator. It is not to he applied to the perpetrator due 
to his ignorance of the prohibition of killing, so ilic ipstis is applied to the 
real cause of the murder, namely the instigator. On the other hand, if the one 
ordered to mu rder is a legally accountable person and aware of the prohibition 
of killing, then the qisds is to be applied to him as well, as he has committed 
the murder without right. In this regard, the Prophet (PBUH) says, "No person 
is to be obeyed in a matter of disobedience to the Creator."' This is the rule to 
follow, whether the accessory is a ruler, a master or whoever. Moreover, the 
one who enjoins such deeds of disobedience to Allah should be discretionarily 
punished according to what the Imam of Muslims (the ruler or the one in 
authority) judges. This is because such an accessory is considered to have 

punishment as a means of deterrence. 

Furthermore, if two persons conspired and premeditatedly killed someone 
unjustly, and one of the two does not meet the conditions for the application 
of the qii&i, it is to be applied only to the other one who meets them (i.e. he 
is to be killed in q/jas), as he has participated in a murder intentionally and 
wrongfully. That is, the qisas for murder, namely capital punishment, is not to 
he applied to his partner due to the absence of the conditions obligating the 
qisfis, on him, not due to absence of the reason for the qisds. Accordingly, the 
qisds is to be applied to the one who meets the conditions obligating it. In this 
connection, if someone holds a person for someone else to kill, the killer is to 
be killed in qisas, and the other, who has held the victim for him, is to be given 



The ruling applied to the group killing /in ir.i.livn.]ual is. the same ruling 
applied in the case ofinjuriestopartsofthebodyand wounds caused by a group 
to an individual. To clarify, if a group of people participates in damaging or 
cutting off a part of the body of a person or wounding him, the nisris ( namely a 
similar injury) is applied to every member of the group, provided their actions 
in the crime are undistinguished from one another. For example, if they put 
a piece of iron on the hand of a person and begin to press heavily on it until 
his hand is cut off, then the hands of them all are to be cut off in qiidi. This is 
based on the fact that two witnesses came to ' Ali Ibn Abu lalib (may Allah be 
pleased with h i m) and testified agai nst so meone that he had stolen. Thereupon, 
'Ali ordered to amputate the hands of the thief (as a prescribed punishment). 
After that, they (the two witnesses) came to him along with another person 
and said, "This is the real thief, as we were wrong concerning the first one" 
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'All Ibn Aba JAI ib rejected their testimony concerning the second man and 
obligated them to pay an indemnity to the first, and said to them: "If I thought 
Ytm him iiticMMiitiliy tritil'ial ii$i!i,ist Iks first. I imiifr,' iitirf ilillf>tili\tcil your 
hands f (This narration is related by Al-Bukhari in a muallaq 1 ' form and 
related by others as well) This incident indicates that the qisas, namely cutting 
their hands off, would have been applied if they had intentionally testified 
against the man. This is also supported by analogical deduction regarding the 
case when a group of people kills an individual, in which case the qisas. is 
killing the murderers. The qisas is estimated according to the consequence 
of the offense, whether the consequence is death or a minor result. This is 
because the resulting effect of an offense is the actual crime. To illustrate, if 
someone cuts off a finger of another, and the wound causes other fingers or 
the entire hand to be cut off (due to gangrene for ejcample), then the similar 
hand of the offender is to be cut off in qisas, not just a finger. Moreover, if the 
injury spreads to the vest of the bod] until i! causa, i he death of the victim, the 
perpetrator is to be killed in qisAs for murder. 

It is impermissible to apply the qisas for an injury or a wound before it heals 
to verify that there is no further damage. This is due to the hadith narrated by 
J3bir (may Allah be pleased with him) in which he said: 

"A man was wounded and he wanted qisjis. to be applied to the 
offender. However, the Prophet (PBUH) forbade apply, < . $to 
the culprit until the wounded person was wholly recovered" 7 
(Related by Ad-Daraqutnt and other compilers of Uftdith) 
This is surely in the best interest of the victim, as it verifies that the wound 
will neither affect the function of any other part of the body nor cause death. 
Therefore, if the claimer opposes this ruling and exacts the qis&s before he 
wholly recovers, and then his wound spreads and affects another pari of the 
body, he has no right to seek any kind of gilds for the effects of the injury. I n fh is 
regard, ' Amr Ibn Shu'ayb, on the authority of his father and his grandfather 
respectively, narrated: 

"A man stabbed another in his knee with a horn, so the injured man 
came to the Prophet (PBUH) and said, I want to apply the qisAl 
(i.e. to cause the offender an equal injury): The Prophet (PBUH) 
said to him, 'Only when you are recovered.' Then the man came 
again (before recovery) and said, 'I want to apply the qiiasj So, the 
r of Allah (PBUH) enabled him to execute the qiifif, After 
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thii(, the man came to the Prophet and said, 'O Messenger of Allah'. 
I am limping.' Thereupon, the Prophet (PBUH) said. 'I forbade you 
(to apply the qisas until you verifyyou are wholly recovered) but yen 
disobeyed me, so Allah dtsgt* we no right to ask 

for qisas for the lameness that afflicted you' Then the Messenger of 
Allah (PBUH if 'i i as for injuries until the injured 

I* son mis i'.t;; 1 ' lely re. ovem . 
(Related by Imam Ahmad and Ad-Daraquln!) 
He reby, Musli ms come to know the virtues of their Shar t 'ah (Islamic Law) 
and realize the perfect justice and the broad mercy it encompasses. True are 
the Words of Allah, Exalted be He, Who says: 

"And the Word of your Lord has been fulfilled in truth and 

injustice. None can alter His Words, and He is the Hearing, 

theKnowing." (Quran: Al-An'am: 115) 

So, woe to those who replace the sacred hat h with unjust, innovated, 

lefective, imperfect law Huh, 1 li < i ' in ■iiith people and 

their innovated laws: 

"... Wretched it is for the wrongdoers as an exchange." 

(Qur'in: Al-Kahf: 50) 
All praise be to Allah, Lord of the Worlds. 



I ' Abdur- Kazan, (18075) [9/476] and Ad-Daraqutnl (3427) [37142]. 

1 See the footnote of 'Ar-Riwd M-Murbi '" [7/180]. 

3See: 'BMyat Al-Mujtahid' (2/489). 

'I i i ' |i H , i'h 111 n t | 4>ll 

5 Ad-Daraqutni(33fil) [3/128] and Al-Bukhari [12/282], 

nixing, even until the end of the chain 
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Diyah (Blood Money) 

Diyah (blood money) is the money paid by the offender to the victim or 
his legal representative is legal compensation. 

Its Ruling 

Diyah (blood monej ) is ob igatoq according to Allah's Book, theQur'an, 
theSHHHflfi(H'rophctU [Yadition) and i ie consensus of Muslim scholars. Allah, 
Eialted be He, says: 

"...And whoever kills a believer by mistake - then the freeing of a 

believing slave and a com,- < i it [diyah] presented 

to his [i.e. the deceased "sj family.. ." (Qur'an: An-Nisa: 92) 

Moreover, Lt is stated n \ that the Prophet (PBUH) says: 

"He whose nim j of two ways; either 

to accept tin .if 1 1 tor execute the qisas." 

(Related by the Group of Compilers ofHadith) 
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Henec. tli iliyiib b) i i I i i h Ihk kill pei n I i il 
such as hitting a poison or running over him by a far. The same applies when 
oik is a causalne isctnr in killing; another, such as digging a bole on the road 
01 Win-king li '.villi a .stone causing another's death, whether lite victim is a 

iVlll.sl 1*1 I lil'li Mi! | iph 1 i a i i I i n j m . r, ,! |J , 

people engaged in a p eace trea t v «■ i ■ I i S I u s I i n i s . t"h is is becau se A] la h. Exalted 
be He, says: 

I ,' , i ■ r ,.' t • I I 

- then a compensation pa,, i ,amily , " 

(Quran: An-Nisa': 92) 

Diyah (Blood Money) for Premeditated Murder 

If [he murder is iiiLenlio:iahy committed, die I'Ven. 1 ',' is to be paid from the 
1 llli > i' .1 nam i lb oiMin il rule , Hi ill n ill umlpensalinu lor m 
often i > i hi iE ii .i . to i. p n I I" tin oft, in), i In lliis :eg ml Al Muwaffaq 
Ibn Qudamah said: 

\i Iriii i ". ' i'r;! " |l . ' r ' ' i i' 

murikr is obligatory to be taken from the murderer's wealth according 

.'(W/.'i .'. 'i .i i.'m"'. ;■■)", 'i <i L'ftL "-,'.. .:> Yttah iil.\! it 

Allah, Exalted be He., says, '...And no bearer of burdens mil bear 
the burden of another..: (Quran: Al-An'am: 164) " i 

ihl ^ ill I I ill i l n j. i i i 

petrator's own money - is inapplicable in the case of manslaughter. This is 

because eases of uiaiiilaughu-r rccnnviiily happen jh! ihe anioonl of liiyuli 
for kdling a iHiniin being isvery kirec. 1 bus ii would he unfair if the offender 
had io pay il alone. Therefore, e.ascloeil necessi laics [ll.ll such ;l l;li;;C iiillfniil! 
nl ,!'. i '. i. 1 , . i ' I [h ftendes's a i lali s a rn n> of helpi ' 

I ! bill o i 1 1 i i n i as lii e i I ' 

However, in die ease of pivinediiatoil runnier Ilie morderer has un excuse fur 

lis crini! i i I ■ i iinnuil li< ii 'I penall rather, I illing him i 

(jisds (legal reta iluilnaii} is aj-iplicao:e to him. Yet, if fhepremeditatnr moiderei 
i.s pardoned by the deceased:; faoiilv or legal representatives, i.e. [lie; o'ecidc 
mil Io kill llini ill retaliation, lie is to he Inn dene.) by paying; ilie liiyuli .done, 
v.'ithiiut Iris relatives so]morp as n means of redeem i ni; his lilt", 'lims, the iliyilii 
Ii .en ibl y iiirliini [oil [ii,l hi . iln ohle; imnol p niii ini' init 
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Diyah for Quasi- premeditated Murder and Manslaughter 

The diyah in these two cases is tobe paid by tti e perpetrator's agnate relatives. 
To illustrate, Abu Hurayrah (may Allah be pleased with him) narrated: 
'Two women from (the tribe of) rludhayl fought with each other and 
one of them hit the other with a stone that killed both her and the 

fetus she carries 1'iii kiiicis ,;puui •r-iolir id lliose of the victim 

submitted their case tothe Prophet (PB UH) who judged that the diyah 
for thefetus was a male or female jinn: and liuitfor the murdered 
woman was to be paid by the murderer's agnate relatives." 
(Related by Al-Bukhari and Muslim) 

This faadith indicates that the diyah for quasi- premeditated murder is tobe 
paid by the family of the offender. 

Concerning the diyah for manslaughter, Ibnul-Mimdhir said: 

1 I IS I 1 I ! lilt |l 



Moreover, Al-Muwaf faq said: 
"We are not acquainted with any disagreement among scholars on 
the fact that ii (i.e. the diyah for manslaughter} ti: in be paid by the 
agnate relatives of the perpetrator."' 
The same ruling also applies to the cases similar to manslaughter, such 
as felling on someone while asleep and killing him, digging a well or a hole 
excessively where .wunaiik- fulls [herein and dies, and suchlike cases. 

However, the diyah is not required when killing is the result of legally 
permissible matters, such as discipline and the like. For example, if a man 
kills his wife or son while disciplining them, or if a ruler kills any of his 
subjects while disciplining him, there is no diyah imposed on the killer. This 
is because discipline is a legally permissible deed, provided the killer has not 
I ii \e nor has he transgressed the customary I i in its while disciplining 

death is the 

cm. il disciplining j prey nam mimm cause* her abortion, the 
lo pay the diyah lea killing l Ik I'rtiis, namely giving a male or 
dirnh. Tins is due to the ijadhii recorded in lite IV,c, S./yfe 
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which states that the Prophet (PBUH) gave the judgment that a male or female 
slave is to be given as the diyah for causing a woman's abortion'. 1 his is the 

opinion adopted by the majority of scholars. 

turns people of hii>h of autl.nrih. .gainst her. In such cases, the doer is liable 
for the diyah for killing the fetus, as the doer is the main cause for its death. To 
exemplify, 'Umar Jbniil-KhaHSb, the great Muslim Caliph, sent for a woman 
whose husband was absent and there were some people who used to visit her. 
Thereupon, she said: 

"Woe to me! Why does 'Um,ir ami f,n me?" ( >n her way to Umar, 
being scared at the idea of meeting him, she suffered from the throes 
of childbirth and gave birth to a male baby who just cried twice and 
died, Umar asked some of the Prophet's Companions about the legal 

1 1 (i ,' ," i a ' i «i ill a , ■ to ,. 

'There is no bins', l , ,. . '". i kw are not guilty)! 

Thereupon, 'Alt Ibn Abu Tatib (may Allah be pleased with him) said, 

'If they say that to satisfy you, then they are not sincere to you. You 
I. i 1 i the baby, as you have scared 

' (hy m, man l i ' ii 

Furthermore, whoever orders a legally accountable person to descend a 
well, climb a tree, or the like, and that person falls down and dies while fulfilling 
the order, the former is no: i;.bk for any diyah, as he has done him neither 
wrongdoing nor transgression. Yet, if the victim is not a legally accountable 
person, then the person who has ordered him is liable for the diyah, as he 
is the cause of the victim's death. In addition, if a person hires someone to 
descend a well or climb a tree for example and that hired person dies during 
performing the task, the hirer will not be liable for any diyah, as there is neither 
transgression nor assault on his part. Similarly, whoever hires someone to dig 
him a well in his house and the hired person dies due limn accielenlal collapse 
not caused by anyone, the hirer will not be liable for anything, as there is no 
transgression on his part. 

Hence, we realize to what extent Islam takes an interest in the preservation 
of lives and the prevention of bloodshed. Nevertheless, carelessness and 
negligence have become so widespread nowadays that some people drive 
heedlessly and recklessly endangering their lives as well as the lives of others. 
Many an innocent soul is destroyed as a result of such heedlessness! Nowadays, 



t Kipiu ,___ 1 1 , i! i i i 

the death of an entire group of people m .1 " I mi I mil . n mipl ! iij i 
at the hands of a ymiih ihivins; liis air recklessly and ij-it.-.iHjiisibiy without the 
It ii i I i i i 

heedless youth and teens may be the cause of such tragedies, as they buy t hem 
Ilimh inii cars as if urging them to destroy mnocent lives. In this way, such 
parents give their children fatal weapons to play with, playing with the lives of 
innocent pe.jpk', CLiu:-;JiiL> diem p.;niL ;is well. 

Those people have to fear Allah concerning the way they bring up their 

i ilildri i i ill ]l In i ll i ',1 , il ' iriliiifi llli l. h L nl L I i >! 'I i ] 

Moreover, those in authority have to Jclei '.vli.k'ver deserves deterrence to 
guarantee safety, security, and stability, for Allah may make aullnirily the 
means of a more powerful deterrent - to some people - than the teachings 
of the Quran. 



I Dhiumii: A IV i-Mnsliill living iv mxk, 111.: prok- 

I' ',)i„ '.,., I ' ' ,, 

3 See "AI-0nMr p (p. 74). 

■' II-'-' I HI'. »l.''.. r l' Hi.' I' " 'I 'HI. iWvnl --. I- 1 .. .1. 1 ... . I .: 

I, >l-IIii.],,.ri r ,~\ |T, » -. ,n I i..~ ini | IJ 'li| ami h 

(4S66) [6/176], 
7 Abdur- Razzia (1K010) I'JM.^B . 




Amounts oiDiyah 
(Blood Money) 



An amount of diyah di ffers on basis of Islam, freedom , gender, and whether 
the murdered human is existent or still a fetus. The greatest amount of diyah 
is the amount paid for killing a Muslim free man; it is a thousand mithqAk' 
of gold, twelve thousand dirhams ( Islam ic dirham i h i< li eve ry ten equal 
i _ ii' i ini- 1 „ t i 1 in two thousand 

i i ! i i ii li i i i i I i 1 Mil n the authority of 

Tabir (may Allah be pleased with him) that goes: 

"The Mi "!!'■• t,jf i ■ of Allah (l'Itl':ll) gnrr jwlgmeiu thai <he.iihnh to 
be paid by those p J <.amsb, by those 

t pussemng sheep 
is two thousand sheep."' 
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hi addition, 'Ikrimah reported on the authority of Ibn 'Abbas; 

"A man waskilled and she. A lesscagey of Allah (PBUH) gave judgment 

J Id PI the t/mi/l Id rV /iiPi'ii 11 lis I'm'i'ir limiatlilii i>irli,ini.<'' ' 

(Related by Abu Dawud and Ibn Majah) 
Moreover, it is stated in the letter the Prophet (PBUH) gave to ' Am r Ibn fcjazm: * 
"Ojji IhousiDiil tliinns ,<:v In be puiil It:-: iliydh) by site people: 
possessing gold." 
(Related by An- Nasal) 
Scholars disagree as to which of the aforementioned types should be 
i m J i il i. i i J i i i.l I ' i tli , ul in. 111 in. In i'llui \ mds, 
they disagree regarding which type the guardian of a killed person is obliged to 
accept if the diyah is paid in. Accordi ng to som e scholars, the victim's guardian 
is obliged to accept whatever type of the above-mentioned diyah, regardless of 

ii il i il i i h n i i i i II i i I III 1 I i i ii i I n i 

the payer has fulfilled his obligation A second opinion, which is the judgment 

II 11 I U < 'l M I'l I I I I 1 Ill I K i II I . ill mi i 

typetobepaidas diyah. Th ey base the i r op i n i o n on the following two hfldjihs: 
the Prophet (PBUH) said: 

"( ■" itiyvlt) l (killings,! believing i ii. i'. person) if mn: h ' 

And: 
"'! 'rriiv. I < I joe i , i'.ii i ;:■■ one i::iiiii:\\l 



1 , Ii i i in. i 1 i ' . 

i ' , lltoie possessing 

1 a • , ' v ,' i ' i i , , 5«»,iij uj. i lit 

cows, by those possessing she: • i .;:. ..in liccp, and by those 

possessing garments two hundred garments." 7 

Since the Messenger of Allah (PBUH) was strict concerning the pal iinnil 

t ^ nid as ii i r i i il i i 1 I i 1 ii inii t mi! i luiiini in thi 

regard in cases of manslaughter, then camels are the original type to be paid 

.. .'' . ■ Ii . i I ..in |. in which scholars unanimously agreed. In 

fact, this is the preponderant opinion in this regard, according to which the other 
aforementioned types i '.. ..', n ,■ il. nh > .n.> ... |.. ixlent on estimation. 
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In cases of premeditated and quasi- premeditated murders, the diyah of 
camels, which are one hundred camels, air paid cuatLly by being divided into 
four parts; twenty five one yea Id 1 i 1 ti nt in vear-old she- 

i i i i ec vear old she- camels, and twenty five four-year-old 

she-camels. "I'hnt is ncixirtling lo die following narration of Az-Zuhri on the 
authority of As- Sa'ib Ibn Yazid, who said: 

"During the lifetime of the Messenger of Allah (PBUH), the diyah 
was divided into quarters: twenty five one-year-old she-camels, 
v fivi three-year-old 
she-camels, and twenty five four-year-old she-camels" 
So. if the payer of diyah pays it in 1 ii is ("ash ion, the guardian of the murdered 
person is obliged to accqn h 

thefourgroupsiit.il el i > lin i heirf tin iti_d price if he likes. 

As regards manslaughter, the diyah is not that strict; the hundred camels 
are divided intn ft", ;rotips:n myorst:-' r-uki he-camels, twenty two-year- 

i rnels, twenty t i i me Is, twenty f r-oiij si 

camels, and twenty one-year-old he- camels, or the value of these five groups 
according lo their estimated price. 

: he diyah to he paid for killing a free man of the People of the Scripture 
i ih pa d for lolling a Muslim, 

be he a Dhimmi, one of a people who are not Muslims' enemies, or one of a 
people engaged in a peace treaty with Muslims. This ruling is based on the 
following hadith narrated by ' Amr Ibn Shu'ayb on the authority of his father 
and his grandfather respectively: 

"'Ihe Messenger of Allah (PBUII'l gave judgment that the diyah (or 
(killing one of) the People of die Scrips are is half the diyah paid for 

i ( 
(Related by Imam Ahmad, Abu Dawud, and other compilers of Uadith) 
<. I til l! lamie A 

t i i i i H 1 i [ t he a Dhimmi,' 1 one of 3 

people who are not Muslims' enemies, or one of a people engaged in a peace 
u i i'ii i it ! is.Thi ,t dgmi iti : on iln: following jim ! i 

hadith reported by Ibn 'Adiyy on the authority of "Uqbah Ibn 'Amir (may 
Allah be pleased with him} that the Prophet (PBUH) said: 

"The diynh paid fur killing a Magi is eiglil hundred dirhanis." " 
This is the opinion maintained by most scholars. 
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The diyah paid for killing a female Jew, Christian, Magi, or Pagan is half 
the diyah paid for their males, just like the diyah paid for killing a Muslim 

in !his n n < i > 'i i -'.<''!>' / ' v ,'. > 'r .\f " ,Vf -'i diyah paid for killing a 
Muslim woman equals half the diyah paid for killing a Muslim man. It is stated 
in the letter the Prophet (PBUH) gave to 'Amr Ibn ftazm: "The diyah paid for 
killing a woman is half the diyah paid for killing a man."" 

The great Muslim scholar Ibnui-Qayyim ( may Allah have mercy on him) said: 
"Women arr ml equal to mat and are not as beneficial as men are. 
Men can assumi . ' ..umh mK i > ndianshtps, observe 

night watching, perform Ike ihiiy of jihad [reh'.ay !■> i.v Cfuse 
of Allah), estub i i indispensable for 

human life, protect their people and preserve religion, unlike women. 
woman is not equal to that paid 
for killing a man Since women are not equal to men, the Lawgiver ' 
rendered a woman's diyah half a man's diyah" 
In cases of wounds, the diyah of a woman is equal to that of a man as long as 
the legal amount to be paid is less than the third of the diyah for murder. This 
is based on the mar/ii ' hadtth narrated by ' Amr Ibn Shu ' ayb on the authority 
of his father and his grandfather respectively; the Prophet (PBUH) said: 
( yal tlcmn i tar a wound) of a woman is equal to that 
of a man unless it does nol reach a third of the mans diyah (blood 
money),'"" 
This hadtth was related by An-Nasa i, and the ruling therein was stated as 
Sunnah (ProphetK litionl b id ibnul Musayyab. 
Ibnul-Qayyirn also said: 
"Although Abu 11, i HI 

, nlngi the diyah of a woman is half that of a man 

In all cases, tin i ' 

of wounds, a woman is paid half of the diyah. i.e.. half a man's diyah 
for a similar wound, it will be too little to compensate , 
woman. Therefore, in cases of wounds, a n >■ i , ^ • i 

is equal to that of a man as long as it does not reach third of the 
.liiiis'sd all (blood money) paid in case of i i\ U n 



U'i.l|'.u in: A-vio.n;-. v//>/.wa i.ind Mom..;, i ^-j 

is uifin'c eijuni/ (o (Afl/ o/a man, no( half of it, as long as it i> less thun 
the third of the amount of the man's diyah in case of murder, so that 
iii r i i i i hi 

diyah paid for killing a fetus, male or female, is the same because 
the diyah of a fetus is already ju lit sic. 'I lie m,ne ruling on fetuses is 
uplilicii ii> Ihi. -nine cf/lhvli foe n ■-.■ojjirt.'is wain! us limy ,(■• ;.' ! f«rs 

11(1/ irilL"!f *>ia* fliirtl 0! IliC jUlia!'" iiil'ii!'. icy u muftlcr.'' 

The diyah for a serf is equal his/her worth, be the serf a male or a female, 
a child or an adult, with no maximum amount, as long as it does not exceed 

ill i II M 

Ash-Shafi i, and Abu Yusuf maintain that a serf's diyah is equal his/her worth, 
even if it exceeds llir iW'i ■:•'■■• iiiv mini. 

[fa pregnant woma t land lit lias suffered abortion as a result, 

llie di yuli for I lie dead i'eius. be il male; a 1 li'in ,i I ,■, is a yjiin\;;!i.. which is a child 

nial or it ink crl v.lios. kii i - ed as iive unci In is are. nine, 

in the hmliili iiiiiniuxl hv Ain'i I [uiayrali (may Allah be pleased with him} 
that states; 

"The Messenger of Allah (PBUH)gave the judgment thataghurrah 

' i i i i i - i iii 

tribe of) BanuLahyAn."" 

(Related by Al-Bukhari and Muslim). 

According to the majority of scholars, that ghurrah (the serf or the five 

camels), which equals one tenth <c>' the diyah (blood money) paid for killing 

;'. woman, is i n 1 1 i-i LI;-.: I liy llu-dead il/Un' kc;.:,\ "icirs, IxcaiiH il is :he diynh. lor 



1 'a .'■, if mi ;n I in asun lh. in ii u a _ J mi; 

2 A dirhamoi silver equals 1.975 jrams of silver, 
j Abu Dawud (4544) [4/441]. 

4 Abu D3wud(45«> [4/4431. At-Tirmidht (139Z] 14/121, An-NasS'J (4807) [4/4131. aid 

ll.li Vsi.fh I <(,"!) .;,- S,H|. 
i III Pnif-h l II I 1 1 i i I I i I il in n ii I ,i ii ■Ami Ibn H;i, m 

to deliver it to the people of Yemen. 
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h Dinar: An old Ar;ih com 1 It:st tqULii.-i -!._^ "lam* of niild. 

7AbQDiwud (4542) [4/441]. 

.■ m >.j ji iii>. ,=:.(■.-. li. _l|l _' l.i 

'J A .!.n';i.ir,i of silver equals 2.975 grams of silver. 

I MitUtlltl. A sUukI.IrJ IIIL JSllf.:: 1ll.l1 'A[L!.i.l:-: 1.25 ^l,OUS. 

I I Dhitnmi: A free non-Muslim living in 
12 Abu. Dawud (4583) 1 4/459) , At-Tirm 

and IbnMajah (264-1) |.V2 76 1. 
I>. M Usvhaqiin his Ms-SiMian" (16344) [S/176], At-Timiidlli (4/26], and Al-Bayhaqi 
(16338) [8/175], 

III I I M. I I' I.I Ml', ,11 

to the Prophet ( PBUH ) as he never . i rd I n n raled to him by Allah. 

IS See: 'llim AI-JMmaji'in" [2/149] and 'Zadul-Ma ad" [3/205], 
IS An-Nasa'i (4319) [4/414]. 

17 See: -ilim Al-Mwaqi 'in" [2/148-149]. 

18 Al-Bukhiri (6740) ind An-Nas Vi (4821), 
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Diyah (Indemnity) for Body 
Organs, Senses and Functions 

First: Diyah (Indemnity) for Organs 

Some scholars aver that there art lot 1 the human body. 
Some of these organs are unique, others are in pairs, and some are more than 
two parts. If a unique organ, such as the nose, the tongue, or the male organ, 
is damaged, diyah (indemnity) for it equals the diyah (blood money) paid if 
the injured person was murdered. Therefore, the amount aUHyc.h is estimated 
on the previously defined basis, whether the injured person is male or female, 
free or a slave, Muslim or no Thisisbecai ;e damaging a sole organ that Allah 
has created unique damages the entire function of that organ. This is what 
makes it similar to murder, 1 i t< rving h ijiial u that paid in cases 
of murder as agreed upon by all scholars. It is stated in the letter the Prophet 
(PBUH) gave to " Amr Ibn Hazm: 



VA I ' v_ ij . ' 1 1 : J "; i ■]!■' m i 

"Thi.' male un;.in (if cut off or wholly damaged) necessitates the 
toln I amount ofaiyah (liiood nun icy): ant! (siiiiilarty) lilt: nose:, 
if cut off or wholly timitn^-ii. neeessitaics the total amount of 
iliyuli; ami (similarly) tit,- loiigac ncccfsiliil.es tin- total amount 
ofdiyah." 

n J I i_iii I i i in I .[ i i i! [i ii 

by Ahmad, Ibn hjibban, Al-ffikim, and Al-Bayhaqt) 
As for the body organs existing in pairs, they are, for example, the eyes, 
the ears, the lips, the jaws, the breasts, the hands, the amis, the legs, and the 
testicles. If the pair of organs is damaged, the total amount of diyah is la be 
paid; if one of them is damaged, half the diyah is to be paid, because their 
importance lies in their function, aesthetic value, and the fact that there are 
only two of them in the body. Al-Muwaffaq said that there was not a single 
scholar who disagreed on that ruling . 

It is stated in the letter the Prophet (FBUH) gave to ' Arar Ibn Hazm: 
"The nose, if cut off or wholly damage,!, necessitates the total 
amount of diyah (blood money)-, ami (shuiiach) tin- leofav 
(if cut off 01 « h i sitates. the total amount of 

diyah; and (similarly) rite has necessitate the total amount of 

• t ' I i I , i ' < , • , I ' (j ii 

i' t> i i i I 'I i i ii'. .' , ,'' I, tin tola! 

oinauat i ' ', I i, ' (siahiafly) n e--cs i ' t, if, loitll 

amount ofdiyah; and (similarly) one leg necessitates half the 

total amount oftliyali." 
Ibn ' Abdul-Barr (may Allah have mercy on him) said, "The letter written 

thy th, ' ,.ij '.'.'.(. ;.' :„■, 't.i ,(-.., ,. '! ' ,- ,,- -,l,-i.:,„ It l. nttnis are 

agreed upon, with a few exceptions."' 

As for the human body organs consisting of three parts, if the three are 
damaged, the total nomini I f'i,,'i ■ i "d mi lvi is to be paid, and if one is 
1 inn I ii iliii 1 hi i f 1 1 | id jiul so on. For example, a nose 

oir.id'U:, .if tllLCL- par:'-.. n;U"iL'K- Uv.i iH.:-.li'il : and lI'K- ci-.\ : .ii-±-.c Mali '.(a'.iriliLi, 



organs is damaged, one-fourth of the diyah is to be paid. The four eyelids are 
mi example of such organs; if the four eyelids are damaged, the total amount of 
diyah is to be paid. This is because the eyelids have an aesthetic value and an 
important function, as they cover the eyes and protect them against hot and 
cold weather. So, a quarter of the total amount of diyah is to be paid if one of 
them is damaged, and so on. 

If the ten fingers or the ten toes are cut off, the total amount of diyah is 
to be paid. The indemnity for each finger or toe equals one-tenth of the total 
amount of diyah. Ibn 'Abbas narrated [in a mar/A' hadith) that the Prophet 
(PBUH) said: 

"The indemnity to be paid in case the fingers or the toes are cut off 

is equal; ten camels for each finger or toe'' 

(Related and deemed sjihjh (authentic) by At-Tirmidht) 

Al-Bukhir! also related on the authority of Ibn 'Abbas that the Prophet 
(PBUH) said: 

"This and that (referring to the little finger and the thumb) are the 
same (concerning the due diyah)'' 

Those two narrations show that it is obHgatory to pay the atyaMindemnrty) 
in case of damaging (or cutting off) any of the fingers or the toes; one-tenth of 
the total amount of diyah is to be paid for each. 

The diyah (indemnity) for each knucklebone of a finger or a toe is one- 
third of a tenth of the total amount of diyah (approximately 3.3%). Since each 
finger has three knucklebones, the diyah for each finger is divided among the 
three knucklebones. Similarly, since si thumb has only two knucklebones, the 
diyah for each is half the tenth of the total amount of diyah (i.e. 5%), and the 

The diyah for each toothishalfthetenthofthetotal amount of diyah, i.e., 
five camels. In a marfu hadith, Amr Ibn Hazm narrated that the Prophet 
(PBUH) said: 

"Five comets are to be paid (us indemnity) for a tooth' 
(Related by An-Nasat) 
Al-Muwffaq commented, "There is no disagreement arming scholars on the 
fact that the indemnity for each tooth is five camels.'* 
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Second: Diyah (Indemnity) for Functions 

The word "funcLioiis" fieri: ivln-, iii the functions of the .ifoirniaitioiieif 
organs, such as hearing, sight, smell, speech, movement, etc., due to the fact 
that each organ has a specific function. Thus, the four senses, namely hearing, 
sight, smell, and taste, are among the body functions. If any one of them 
is damaged, the lotal amount of diyah is to be paid in compensation. The 
majority of scholars agree that the total amount of diyah is to be paid if the sense 
,< -aid Ibnul-Mundhir.Al-Muwafraq also said, There is 
aa juristi, disagreement on the obligation of paying the total amount of diyah in 

iii i It is t.itL-din the letter 

the Prophet (PBUH) gave to ' Amr Ibn Haim: 

"The total amount of diyah is to be paid for damaging someone's 

During the reign of ' Umair Ibnul-Khattab (may Allah be pleased with him), 
a man beat another until the latter lost his hearing, sight, sanity, and his ability 
to copulate. As a resu It, ' Um ar passed a judgment th at four amounts of the total 
amount ofdiyali were to be paid in lhai man (i.e. his guardian), il is mile worthy 
thai hoik- of the Companions objected to that judgment passed by 'Uraar, 

The total amount of diyah is to be paid for each of these functions, such 
as damaging someone's faculty of speech, power of reason, ability to walk, 
ability to eat, ability to copulate, ability to control urinating or excreting. This 
is because each of these functions is of a great benefit for man that it could not 
be compensated. 

Damaging the hair of the four parts of the body (namely the hair of the 
head, the beard, the eyebrows, and the eyelashes) obligates paying the total 
amount at diyah (blood money) in compensation for each. If one eyebrow is 
damaged, half the total amount of diyah is to be paid. If the hair of one line of 
the eyelashes is damaged, a quarter of the total amount of diyah is to be paid, 
because the diyah is divided among the four lines of eyelashes. 

This draws attention to the fact that Islam greatly respects and honors a 
man's beard. This is why damaging a beard necessitates the payment of the total 
amount of diyah. A i:r,an'.< beard is dignified thanks to its function, aesthetic 
value, and the solemnity it gives to one's appearance. The Messenger of Allah 
(PBUH) enjoined Muslims to grow their beards and groom them well. He 
(PBUH) prohibited Muslims from shaving their beards or cutting them short. 
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Therefore, woe to those win Hi lsgressbys! in 1 1 1 ir I d th • tliu i >p 
the appearance of women, disbelieving people and hypocrites, and give up 
their manliness to effeminacy. This is why a poet said ; 

"Man at times of moral affliction 

May see what is ugl) ; rfection 

Men who follow this attitude should come to reason, reconsider their 

conduct, and obey the Messenger of Allah (PBUH), who ordered Muslim men to 

grow their beards that Allah created for liieni ;i : siyn: ol beauty jnd manliness. 

Endnotes 

1 See the footnote in "Ar-Rawd M-Murbr" [711571. 

2 See the footnote in ~ Ar-Ruvit Al-Murbi '" [7/2571. 
J At-Tirmidhi (1395)14/13], 
4Al-Bukhari(6B'A=0:i2/2B(ij. 
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Diyah (Indemnity) for 
Wounds and Fractures 

A- Wounds 

Ancient Arabs defined ten kinds til" ('no; am! head wiumds; each of them 
has its own name and ruling concerning diyah (indemnity). 

1 -Abrasion: Injury that causes the skin to be scraped without bleeding. 
2- Scarification: Injury that causes shallow cuts in the epidermis with 

little bleeding. 
3-Flesh-cutting wound: Injury that causes both the epidermis and the 

flesh to be cut, but not so deeply. 
4-Deep flesh-cutting wound: injury thai causes the flesh to he deeply cut. 



■a ^ ;,','.-. iv i h ;.v ;i ikmu , i m>: 

5-Non -periosteous wound: Injury that causes the skin to be so deeply 
cuiilial ilisalwiul to reach thcperinsicum (the dense fibrous membrane 
covering the surface of bones). 

These five kinds of wounds do not have fixed amounts of diyah stated 
by the Lawgiver. Rather, diyah is left to the estimation of the judge, 
jurist, or the one in legal authority. 

6- Bone-clearing wound: Injury in which the wound is so deep Unit the 
bone is uncovered. The diyah for this wound is five camels, for ' Amr 
Ibn Hazm narrated that the Prophet (PBUH) said: 
"Tim: auiids ok- to he pa :, I (us in, i, ■urn ity) for a bone-clearing wound." 

7-Bone-breaking wound: Injury in which the bone is both uncovered 
and broken. The diyah for this kind of wound is ten camels as 
maintained by Zayd Ibn Thabit (may Allah be pleased with him) 1 and 
no one of the Prophets Companions was known to have questioned 
the verity of this ruling. 

8- Bone -breaking- an d dislocating wound: Injury in which the 
wound causes the bones to be uncovered, broken, and dislocated 
so that a bone would need to be both relocated and splinted. 
The diyah for such a wound is fifteen camels. It is stated in the 
letter written by the Prophet (PBUH) to 'Amr Ibn Hazm that he 
(PBUH) said: 

"i'iiii-ci aimcis in,' in In iha.-l \,;> in:l:V!ii:!'.;- liv ,i bone breaking-and- 
dkUhuii.Ki livuii,!." 

9-Skull-fracturing wound: Injury that reaches the outer cover of 
the brain. 

10-Brain wound: Injury in which the layer covering the brain is penetrated. 
The diyah (indemnity) for the last two types of wounds equals one 
third of the total amount of diyah (blood money). This is because 
Amr Ibn Hazm narrated that the Prophet (PBUH) said, 

One. third of the I, >w:t n\ liivah (blood money) is to be paid (as 

indemnity) for a skull-fracturing wound," 

Since a brain wound is more serious, and can hardly be survived, no 

certain indemnity was specified U>r v .v., ii. i.c-uilly leads to death. 
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Forawound thai rralu:-, tin: inner pari til Mi,- head (or the abdomen, 
the head, the back, the chest, the throat, etc.), one third of the total 
amount of diyah (blood money) is In lie paid. II. is staled in the letter 
given by the Prophet (PBUH) to Amr Ibn Hazm, 

< ,, ',': 1 ,l) ''\ l'",','l II', 1 ' l ,' I ■ , ( f J 1 I 

the wound that reaches the inner part of the head." 
Imam Al-Muwaffaq said, 

I I s L j III I I HI II ILlll J 

are the Scholars of Medina, Him-: oj Kuju, tin Scholars of Hadilh, and 
the Scholars of Interpretive Opinions'" 



For a broken rib, that a splint could lis. the indemnity is one camel. The 
imk'iimily is also uric ^iioul for cad"! of ilk' h,"n cl-.n isles . II was narrated I: It Lit 
Uraarlbnul-Khattib (may Allah be pleased with him) said: 

" I'lic I (:<!,>,■«', liiy) jar (!■,; ,'i.iryj n I is ,)>';■ UN 1 . Ik 

u for r da^iclc is n Ldjjrcf." ' 

H 'in, if .i rib or a . I ivide dm.", mil li. ,- piopeilv, a ji rislic assembh is 

to be held to estimate the proper diyah to be paid. 

If an arm, forearm, thigh, leg, or wrist is broken and heals properly, the 
mdeiririily lor it is two camels. Said narrated an the authority of 'Amr Ibn 
Shu'ayb: 

"Amr Ibnul-' As (may Allah be pleased with him) wrote to ' Ulnar 
ll'iiut l-JiaUtif uAiHg Hint about tin I, l.i: t'a) ,-i | •licnir.ii I 
I'll'li J to I' 'II i i 'V'..i (''■'' ' i I i >oi it h two 

camels, and four camels far breaking both forearms." 
In kldthim ntiiK- o i < i k[ i i h j i i i d ii in ml n In i, 
of wounds and fractures for which no certain sums of i itv.. '.:> iirjdciiiiiilvi are 
specified, such as the spinal column and pubis, the diyah is to be estimated by 
a jurisiic assembly or I lie judge. 

Al-Muwaffaq (may Allah have mercy on him) said: 
"Thesoundopimon is that tnere ts no juristic estimation (of indemnity) 
except in the five ctacs; <■: n!i any of the i\n\ divides, and any of 

.'). mi 1 1, i i ■ .'.,,',;; ', i ,' ', Vi i , i L.fi i, > 4' 

estimation is adopted only to determine the due amount of indemnity 
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for fractures other than the aforementioned ones. According to legal 
, i >l i t n I i i IhJ'mI i 

insucheai It i i 1 ui/'bW 

Scholars maintain that an estimated sum of compensation for a kind 
of a wound that afflicts a certain body part must riot exceed a fixed sum of 
compe nsation allocated for a more serious wound in the same body part. That is 
to say, the amounl iihikleimiiiy Pinnated by the judge to compensate a villi in 
for a wound less serious than a bone-clearing wound must not exceed the fixed 
indemnity paid in case of a bone-clearing wound, which is five camels. 

If the victim completely recovers and suffers no complications, the diyah 
(.indemnity! shook! be retroactively estimated on list- basis of bis state while 
injured, when his state is worth diyah (indemnity) and his life is endangered 
due to the effect of injury. 

Endnotes 

1 Al-Bayhaqt (16203) [8/144] and ' Abdur-Razzdq ( ] 7348) [9/314]. 

2"At-Mughiii"U2n(i(,). 

3 Clavicle: A collarbone between the shoulder and the neck on each side of the body. 

4IbnAbu.Shaybab(2?]iM |.,:.w:l and \Mur-RaKilq (17607) [91167). 

5 rhi-i Abu SluylMh UffM6) |5/36?.; and Ahdur ilmuq ■; I :=.7»; fi:M^\ 

bS<:,j:"AI-Min;hir(lVl6S). 




Expiation for Murder 



trillion is i iin i • i .mil i ii mi 111 ul li i ii i There are evidences 
in the Quran, Sunnah (Prophetic Tradition), and consensus of Muslim schol- 
ars that expiation is mi .ili. i;;,ii mil. Allah, Exalted be He, says: 

"And never is it for a believer to kill a believer except by 
mistake. And whoever kills a believer by mistake - then the 
freeing of a believing slave and a compensation payment 
[diyah] presented to his [i.e., the deceased's] family [is 
required} unless they give [up their right as aj charity. But if 
he [i.e., the deceased] was fro m a people at war with you and 
he was a believer then [only! the freeing of a belie* 
and if he was from a people with whom you have a treaty 
- then a compensation payment presented to his family and 
the freeing of a believing slave. And whoever does not find 
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[one or cannot afford to buy one] - then {instead}, a fast for 
twc months consecutively, [seeking] acceptance ofrepen tttnce 
from Allah. And Allah is ever Knowing and Wise." 

(Qur'an; An-Nisa: 92) 



"1-ree a daw for hint lie., for lilt nilinlerer) so that Allah would 
free for each pari if I ', yflln , I slave body) a part of the 
murderer's j torn the Hell/ire." 
Expiation is an ubli^uion only En cases of manslaughter and quasi- 
premeditated murder. On the other hand, no expiation is enjoined for 
premeditated murder, for Allah says: 

"Bur whoever kilts a believer intentionally - his recompense 

is Hell, wherein he will abide eternally, and Allah has become 

angry with him and has cursed him and has prepared for him 

a great punishment." (Qur'an : An-Nisa: 93 ) 

There is nothing reyaniin p i i lentioned in this case. 

It was also related tli t i i ill Lanm had intentionally murdered 

a man, and the Messenger of Allah (PBUH) commanded that he should 

be killed and did not obligate expiation in his case. Also, when ' Amr lbn 

Umayyah Ad Q i i mi ti I murdered two men, the Messenger of 

Allah (PBUH) ordered diyah (blood money) to be paid to theii I u foil 

and did ask' Amr lbn Unj i, I l ■ pia I Ion. The wisdom behind 

II 1 h 1 

from inattentiveness, unlike the major sin of premeditated murder, which is 
too grave to be alleviated by expiation. 

Shaykhul- Islam lbn Taymiyah (may Allah have mercy on him) said: 



ibesu 
Moreover, Muwaffaqud-Din lbn Qudamah etal. maintain that: 

":Wn j r slat igl i ler can n ci titer be classified as a prrtbibiied nor permissible 
act. for it is just HI t itted by a den 

l ifalt, 
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According to the above, the wisdom behind tin: prescription of expiation 
for manslaughter lies in two points: 

First: Manslaughter is always the result of the murderers negligence and 



Second: Expiation is enjoined due to the sanctity of the hun 



As for premeditated murder, there is no expiation called for in such a case, 
isexp Hi ip i i ill ' i i H i ! -, i ii t i pi it n 

and giving oneself up to thi uthi ili i < 1 lino im|,l a murderer's 
sin. Hence, his duty towards Allah will be fulfilled through repentance, and 
that towards die \ u tin i i i I i Ii i 5 thei grant him 

i itgt m> inl Ii 1 i' i!i:? - i„t m remains unfulfilled and Allah would 

in ii i ii lii i 1 way He pleases. This is the opinion maintained by Ibmil- 

1 1 . i this regard, ss stated in his Al-Jowabul-Ktfi ( The Sufficient Answer) '. 

A person who commit-, m n I i i lahle soul, even if 

it was that of a slave, a disbeliever under a covenant with Muslims, or a fetus 
through assaulting its mother, must expiate lor it. Allah, Exalted be He, says: 
"...And whoever iiJIs a believer by mistake - then the freeing of 
a believing slave and a compensation payment [diyah] presented 
to his [i.e., the deceased's] family lis required] unless they give 
lap their right as a] charity. But if he [i.e., the deceased] teas from 
a people at war with you and he was a believer then {only} the 
freeing ofabelkvingslave-.andifhewasfroma people with whom 
you have a treaty - then a compensation payment presented to 
his family and the freeing of a believing slave. And whoever does 
not find [one or cannot afford to buy one] - then [instead], a fast 
for two months consecutively isc ' tug] acceptance of repentance 
from Allah. And Allah is ever Knowing and Wise," 

(Qur'an: An-Nisa': 92) 
So, expiation is obli^n i oshui ] it, r whether the murderer commits 

hit iil i i 1 I i il i 1 j n i i 

a big hole excessively and carelessly, setting up a knife or a pointed thing 
somewhere, or committing any suchlike trespasses that result in someone's 
death. Al-Muwaffaq said: 

iii i vr i 

as maintained by most scholars, among them are Malik, Ash-Sh&fi'f, 
andallSchol ; ' i Opinions." 1 
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The manner of expiation for manslaughter is freeing a believing Muslim 
slave, or, if one cannot afford emancipation, observing fast for two months 
consecutively. It is worth mentioning here that the feeding of an adequate 
number of underprivileg d p j I bstitute for f 

i ii r i 1 i ml] i I mm of expiation will remain 

inl'silfill I in i i icn ! iiii expiatioi 

in the verse, and the availability of alternative expiation depends on legal texts, 
not on analogical deduction. 

In case the killer in manslaughter is an insane person or a minor, his 
guardian is obliged to free a slave on his behalf. This is because none of them is 
qualified to ob se 1 1 1 ti nori it permissible to observe fastingon someone's 
behalf. Thus, in case of mansl i i j i , ;pj ,«.i is an obligation on these two 
incompetent persons {an insane person or a minor) because cxp atiou is a 
pecuniary duty like diyah, or a pecuniary act of worship like Zakdh. 

Expiation is necessitated for each manslaughter committed by the same 
person, just like the case with diyah (blood money). However, it is noteworthy 
that there are some cases in which killing is permissible, such as killing 
a trespasser, an apostate, or an adulterer, in addition to killing in cases of 
retaliation, retribution, and self-defense. In such cases, no expiation is called 
for, because there would be no sanctity for the murdered souL 

It is important to point out that people nowadays disregard the expiation 
for manslaughter, although many are killed in car accidents. It usually happens 
that perpetrator) of manslaughter are reluctant to observe fasting, especially if 
ll lavct piate for men ha i ckleni of m km 'Mi I i 
duty of expiation remains unfulfilled. Moreover, it has become common that 
the families of the manslaughter perpetrators do not pay or even share in the 
legal diyah, and those who share in it regard it as a voluntary act of charily. 
It is no wonder then that some perpetrators of manslaughter ask for charity 
in order to he ill I i r^ the fulfillment 

of such ll religious obligation mil of ignorance of such religious rulings. On 
the other hand, some swindlers may claim they are under debt to pay their 
expiatory money so that they would unjustly get charity. Such frauds might 
even support their lies with illegal, forged, or outdated documents, so they 
must be severely deterred. 



1 S^:' , /Hi^i!,';iMi!rniivi , ';[. : 
P.Vi'Hiriii]-i,)ni-yiiiiiiiliis , '.4/ 
3 See: "Al-Mughnr [10/39]. 




Qasamah (Compurgation) 



Qasama/t (compurgation) refers to; nber ol oaths taken to clear some- 
one from the accusation ol murdering an innocenl person. Such procedure of 

i il i ill i 1 1 1 i lit I ] n (I I ii hi ;j r i ml n 1 1 r 11 is I hi id n 

ill ) I i urn I u s I I hill ii , i ill y nil ill i i i j u i 

I ,lJ i ii Inn i '1 L \....,t.i|! , i,._ ,| ■ ,, m i ii ii- -1 inn ,h. „[,!.',' |inni - 

i| I i ill ' i i |ii i! in I 

ofSahllbn Abu Hath mah, 

ii i A l'i »i/ i lil ' i I 1 1 mi Si, n 1 1' 1 1 tarwani 
■ i i 1 i ' ' i ii ' 

ti < intr i i /.•■■.. j-.i..; .(i f/i.- f 

'liui ftuu ,1,1,1,,,' ,'!,' ,i I li i i ,-' m. ' j 'I. i !''.,■ Wc'iV .'< , 
ft'ifilifcf i.-t'ii: o i,ijuiim.tl A!i><lt\ Me^cay/:,;) (he i , i i 

AflaA fJWHJ jaW to them 'WomW you tofce am oa(h (that the 

|V '. ;'<■( ,'rj .;.-.r.' r. i' '.-, .'.»■; ii/ 1, ;■! ,'. in ....in' J.'ijiIi.' ://,' n,7",'l, ■ 



SM i\gfv^:ii x,Ai.!:i:iRiBi'iioM 

narration, he (PBUH) said to them, 'Can you provide a proof?) 

When they stud they could not, the Messenger of Allah (PBUH) 

asked, "Would you take an oath (that the Jewshave killed him)? ' They 

(' Abdullah's relatives) replied, 'How can we take an oath while we 

witnessed nothing?' The Messenger of Allah (PBUH) then suggested, 

"Then the Jews are to clear themselves (from the charge) by taking 

fifty oaths' They ( 'AbduMh's relatives) said, 'How can we trust the 

oaths of a disbelieving people (referring to the Jews)?' Finally, (to put 

an end to the dispute), the Messenger of Allah (PBUH) ordered that 

a hundred camels should be paid (to the victim's folks) as diyakfor 

the murdered. 

This hjadtth is ad evidence that qas&mah is a legal procedure in Islam 

and that it is an independent part of Sahri'ah (Islamic Law) and one of the 

principles of legal ruling.. '■ lm li |' n I n i-j.i'i;e fL-noral proofs 

The Conditions for Qas&mah (Compurgation) 
1- Enmity 

One of the most important conditions for qasamah is :he existence 
I i i i I I l r I i i i * i i . I I ioi itl 

..iiidieLiee It'll'.':-:-; i.u individm-is Iceidine r.o likely suspicion. '.I lie kintislks of 
the victim are then entitled to take the oaths of anyone they suspect, even if 
they were not eyewitnesses of the crime. Shaykhul-lslim IbnTaymlyah (may 
Allah have mercy on him) maintains that hostility (borne by the suspect to 
the victim) is not the only factor considered in the case, but there are other 

i 1 il n if ili i n likelier io I lid ^ i . >>n j l t i-<>lL 

departure from a certain place leaving a killed person behind, the testimony of 
incompetent witnesses...etc. 
Imam Ahmad said; 
"I resort to qas&mah if there is some inadequate testimony, if there 
is a good reason for the accusation, if there is hostility (between the 

suspect ami tki i i > />i ' ''. -u' for committing 

such a murder." 1 
Snaykhul-Islim ItmTayiuivah commented on this saying; 
"Imam Ahmad mentioned four reasons (for resorting to qas&mah); 
the presence of witnesses whose testimony is inadequate due to in- 
competence, the existence of a good reason for the accusation, such as 



a group ofpeoph s ) i 

behind, the presence of hostility between the suspect and the victim, 

or the suspect's Notoriousness for committing murder. And these are 

Ibnul-Qayyim (may Allah have mercy on him) also said: 
"These are the best bases of compurgation, as they rely on the 
7" <■ I ' tt allegation and, accordingly, 

it becomes permissible for the plaintiff to take oaths. The judge in this 
case is entitled, or rather obligated, to entitle the plaintiff- in this case 
the victims nearest kinfolk- to retaliation or diyah, even though the 
judge knows the plaintiff is not an eye witness of the crime." 
The victim's kinfblks, however, must not take oaths unless they are nearly 
certain of their allegation. On the other hand, the judge must preach the 
victim's kinfolk on the punishment awaiting those who commit perjury. 

2- Legal Accountability 

Among the conditions for qasamah is that the suspect must be legally 
accountable; allegation cannot he made against a child or an insane person. 

3- Availability 

It is a condition that the suspect must be able to have committed the 
murder. Hence, if the suspect has been far from the crime scene at the time 
when it has been committed, the allegation is rejected. 

The Way Qas&mah (Compurgation) is Made 

If the previou 1 i « ! a i it ions ire fulfilled, the plain i hi 
victim's kinlblks, an asked lo lake filly oaths that they believe a particular 
person committed the murder. The share of each of them in the number of 
oaths should be equal to their share in the victim's inheritance. The accused 
person must be present during the taking of oaths. If the victim's inheritors 
abstain from taking the fifty oaths or from completing them, the accused is 
asked to take fifty oaths that he is innocent, provided that the plaintiffs accept 
his taking of oaths. If the accused person completes the fifty oaths, then he 
is deemed innocent. However, if the plaintiffs do not agree to the accused 
person's taking of oaths, the judge must order the diyah to be paid from the 
Public Treasury. This is because when the Ansar refused to let the Jews take 
oaths, as mentioned above, the Messenger of Allah (PBUH) ordered the diyah 
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tobepaidfrotnthePublicTrL.il. th i mi longer any means of proving 
the guilt of the accused, so that the murder of the innocent victim would not 
be uncompensated. 

Scholars disagree regarding the legal consequence of a valid process of 

i if its i i'J lions 3 n Ii i ' .1 III ;i d l ii th i l.i 1" 
taken the fifty oaths. However, the sound opinion is that if the conditions 
of retaliation are fulfilled, the accused person is to be killed in qiwi- This is 
because the Prophet (PBUH) said: 

"If fifty men of you take not lis against a matt of them (that he 

1 in i < i ret! to you (la i 

retaliation)"* 
Hence, taking oaths replaces, or is regarded as, an evidence. 
As regards the legal consequence of a valid process of compurgation, the 
great scholar Ibmil-Qayyim said: 

"Mere allegation is not sutfiL low. Ij a 

allegation is based on presumpt , , 

hostility, the legislator allows this allegation to be supported via the 

fta, is, for it is most unlikely that fifty men would 

",'(■'!/. a ' . n. , "in .-, I .. i ,' ', ! . , -, '.r,', ,. .. t ■ s, 

"!} people am granted (what t\ , > , \ , their claim, they 

would claim the in > . . 'ow the oath must 

be taken by the defendant..."' does not contradict the oath-taking 
process whatsoever, but it stresses that a mere claim is not enough for 
getting the right of retaliation..." 



the Ka' bah), his diyah is to be paid from the Public Treasury. They base their 
opinion on the following narration; A man had been killed on the Day of 
'Ararah (the ninth ot Dhul Hijinl i Ha) i Pilgrimage) as a result of 

i '1 ii 1 iii' m.n ibnul Mi iU i! J i 

told them they had to prove who had murdered him. All Ibn Abu Jalib was 

"O Commander of the Believers! A Muslim's blood must be soon 
compensated, it is either to find out who murdered him or to pay 
his diyah from the treasury" 



,M !M;nJriir.l.4:;i|l!:.'B.iShliK! Muslim r HIK) -f./L-n,!. 

2 See: 'M-lUttiyarbt M-Fiqhiyyah" [p, 125], 

3 Muslim (4319) [6/149], 

4 Al-Bukhari (4552) [8/258] and Muslim (4445) [6/229 ]. 



X:PRESCRIBX 
PUNISHMEI 




Hudud (Prescribed Punishments) 



Hudiid are the presc it pui i i 1 , , lh lecreed to be executed 

when certain sins arc committed in order to forbid reartnmiLlirig them. The 

gii e legality of til j i[ i I the Ni 1 > n, li 

Summit (Prophetic Tradition) and the consensus of Muslim scholars. 
Shaykhul- Islam IbnTaymiyah (ussy Allah have inert}- rat him} said: 
"The prescribed f>i" , I in m I ifr ,» i mere) ft til ret '<• e 
it t i atevei ood j ht m Thus, he who executes 

such punishments should have the inleniior of doing goad and 

i , it t > m the) r , t, just tike tl 

father v.'ho seeks to discipline his sun or the doctor who seeks to 

cure a patient."' 

The wisdom behind on imnglh i i d punishments is that they are 

means til lete ;n« estra it, and pui fication ram ins lh ; are ordaii d 

to fulfill the Rights of Allah, Exalted be He, in the first place, and then for 
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the benefit of the Muslim community, Allah, Exalted be He, has made these 
punishments incumbent upon those who commit crimes stemming from 
weaknesses in human nature. Thus, such prescribed punishments are in 
the best interest of humankind in this world as well as in the Hereafter. To 
illustrate, the affairs of any state do not settle except through having restraints, 
deterrents, and punishments to be imposed on criminals. Through applying 
these punishments, the disobedient people and outlaws are deterred, the 
obedient and law-abiding people feel safe, justice is established on earth, and 
people feel secure with regard to their souls, honors and properties. This can 
be seen in the societies that apply the punishments prescribed by Allah, where 
security, stability, and welfare are achieved in a way that none can deny. In 
contrast to this are the societies that dispense with the punishments prescribed 
by Allah on the pretext that such punishments are savage and incompatible 
with modern ch i ition. Thus, tl •• a unitiesare deprived of this divine 
justice achieved through these prescribed punishments and the virtues of 
security and stability they maintain. Whatever arms and high technology 
such straying communities have, it avails them nothing until they apply the 
punishments prescribed b \Jlahforthel i fitol li > nts. This is because 
human societies < mm I i I only by power and technology, but they 
are to be ruled by the Law of Allah and His prescribed punishments; power 
and technology cai only sei ins to exi uti these legal punishments, 

provided they are properly used. 

How could those ult 1 li i i ' ' nb h ,'l 1 li nil nr >rcs - b 1 

by Allah as beiiiR vlii] n i hi [lie it'[jiesent divine mercy to all 

humankind? How could they regard those divine decrees as savage while 

not regarding the wrongdi nn 1 ! iual i i In ugh they, the 

1 i [ pie, harm the innocent, and disturb social peace and 

I 1 I ll ' I I. „ I1H I 

i i 1 re savage than the criminals themselves. 

liii il I i 

is right wrong and vice versa. In this regard, apoelsays, 

"Ivr » sim 1 cjr, ;-\w!r{li< might louk obscure 

A ml for a son- ionfiie, miter migltt taste impure". 

It inipi ii lissi i uti | i hed pu ii.ii m i i i in- 1 i If 

i i il i i • i , i , I 

The first condition: is that the culprit must be a legally accountable 

person, i.e. sane and adult, for the Prophet (PBUH) said: 
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i (/ w i i 'i . mi 

' ' ches puberty i n / reason, and 

a sleeper until lie awakes" 
(Related by the Compilers of Sunan and others) 
Since none of the acts of worship is obligatory upon such persons, they 
are more entitled to be exempted from legal punishments, for they are already 
legally unaccountable persons, in addition to the fact that legal penalties are 
inapplicable in case of suspicion. 

The second condition: is that a culprit must be aware of the prohibition 

of the act he has committed; otherwise, the prescribed punishment is 

inapplicable. This is because ' Umar Ibnul-Khattab, 'Uthman Ibn ' Affan, and 

Ali Ibn Abil Talib (may Allah be pleased with them all) maintained: 

"No prescribed punishment is to be executed except on him who is 

' I. ' i i t r 1 HI 

That opinion of theirs was not rejected by any of the Companions, and Al- 
Muwaffaq Ibn Qudfimah slid ' on ot the majority of scholars." 

When these conditions are met by the culprit who commits a crime that 
incurs a prescribed punishment, then it is to be carried out by the judge (or his 
deputy). The Prophet (PBUH) used to execute the prescribed punishments and 
so did the Rightly-guided Caliphs. In addition, it happened that the Prophet 
(PBUH) appointed a person to execute a prescribed punishment on his behalf, 
as he (PBUH) once said to Unays (in a certain incident): 

"0 Unays! Go to the wife of this man and if she confesses (that she 
has committed adultery), then stone her to death." 

Moreover, he (PBUH) ordered that Ma'iz was to be stoned to death and 
he (PBUH) did not witness him being stoned". The Prophet (PBUH) also said 
concerning a thief: 

'Take him and cut his hand off..."' 

As the prescribed punishment needs ijtihad, and because there is a risk of 
transgressing during its execution, it must be undertaken by the judge or his 
deputy so as to guarantee complete justiL! i i ii ;i ecuti a 1 his should be 
the way to follow, whether the prescribed punishment concerns violating one 
of the Rights of Allah, as in the case of zina (adultery or fornication), or a right 
of a human being, as in the case of false ac 
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Sheikh Taqyyud-Dln Ibn Taymiyah (may Allah have mercy on him) said: 

"Viclinuts whose vhklivti ilues no! only affect ceruiin people are ■called 
'the Limits of Allah' t i ' i if Allah', such as banditry, theft, 
andzina. This also applies to running public properties, endowments, 
and bequests that are not made to specified people Such 'im I 
among the most important affairs of any state, so it is the duty of rulers 
to pursue them a. . i , n Kiting them even 

if without any claimants, and testimonies are to be accepted even if 
'• : in , , i i 1 ; •> ulicd punishments 

are to be executed without anvil he honorable and 

ilia man, or 'lie migllty and the u«it.." 
It is impermissible to execute prescribed punishments in the mosque. 
Rather, they are to be executed outside it, for Hakim Ibn Hizam (may Allah be 
pleased with him) narrated: 

"The Messenger of Allah (PlU.'ll) jiwbatte executing qisas (legal 
i i t ii i 'i r 

(hudM) in the mosque."'' 
The poetry meant in this hadith is the immoral one. 
Inaddilion, one is prohibited to intercede to prevail executing a prescribed 
punishment after it has readied the judge, and it is also prohibited for those 

LI I H I 1 I 1 1 il 

Prophet (PEUH) said: 

"If anyone's intercession hinders the execution of one of the 

t " id ill, \ in'. )"'■■' 'i ' i/Mi /'■ ' lii lm. apposed .Allah hi what 
He has ordained."' 

Moreover, the Prophet (PBUHj said to the one who wanted to pardon a thief: 
\ i? did yoo tici do i i bcii\<dii£ I if io inc'<"' 

Shaykhul-IsUm Ibn Taymiyah (may Allah have mercy on him) said: 
"Pisptoh its I c d i St -is, tit , 1 1 1 a:ea i >l ' j ' t v i i t whether 

by 1 1, r'*rn.L .ii'r , !> i"|i, hi j i , i . ^ , , cii kind. And it ii already 
prohibited to intercede in a crime that intuit ipi b „ 

I - a ' ip i l i ' i (i.e. I ," i ' i i 1 1 i i i 

such reasons - though he is able to execute it - upon him is the curse 
of Allah, the angels, and all mankind, altogether^ 



i| I u ril i i hn i -iii, 

Jbn laymiyah added: 
"It is impermissible to get money from a thief, an adulterer, 

a drunk, a bandit, or the like, to stop executing a prescribed 

punishment., •.'.■/ji'.'/.'i'i- lists I'.'ii'.'ri-v is paid j(i the treasury or to any 

other person. Such money is deemed ill gotten and evil, so it the 

one in authority accepts it, tlien i:e is considered 10 he coinutittine 

two evil deeds: the fits! : ■ jneeenHug <!\c execution oftt prcst rilvtl 

punishment, and the second is laUuc; ii! gotten imwev. 'lints, sael: 

a aersoti (e:!to accepts such u bribe! abnnd.are; what is obligatory 

and does what is prohibited. It is unanimously agreed that the 

property taken (as a bribe) from an adulterer, n thief, u drunk, a 

bandi!. mid their likes, to slop executing a prescribed punislnuciii. 

is eeil and iil-yotien nsoaes; end it i- einoiiy the most evil dungs 

that spoil Muslims' affairs. It also causes the violabiliiy of the 

one in authority, his disrespect in the hearts of people, and the 

diraiitishuicnl ofitis pcaeer' 

This is because nothing can .-.top L fin u-s ami safeguard the society against 

their evils but the establisbmen] nf the prescribed punishments against 

perpetrators. However, replacing the legal jtunishriuaits with mere fines, 

iniprisunmcnl, fir suchlike immealed p.i;,ilivc pjuisbinenls, lends only to 

corruption, injustice, and spread of evil. 

OurfiiijiVislscholarsot' Islamic liirisjmkiimeel slate (hut the crimes fur which 
c-i inn j ilii [ i 1.1 II.. d | 'i in. Ii u hi is i I Ii il ii in 1 11 1 ' n,i , a, u lie iv or 
fornication), lliell: bii-dilrv, Jraikini; uHiiNicarils, and else accusaluin ul^hei. 
As for crimes oilier than these five, ihee iesl cnleil disi. re1 ioiau y punishments, 
as will be explained lau-i il .'illali ivills. Thee also nniinlairi that the severest 

i i li n i il tiled a I, n in ii i i i nieaiioi ihi.mil s 

accusation of rim), whereas die lashing for ihiiikni" inlosicants is less severe. 
and the least is that executed as a disc ret io ear;, purushniiml. 'ibis is because 



"...and do not he It.'! a l;y pit forth he ettgioit [i.e. law] 

of Allah..." (Qur'an: An-Nur: 2) 

Whatever sin less thai: foinicalioii in giicioiisn.ss is tube less with regard 
i> Mir number of lashes, inr no iiilier sill eulailing j punishment ;>y lashing is 



Furthermore, JHqp/is maintain that if the offender dies during the execution 
of a prescribed punishment, the executer will be liable for nothing, for he has 
been carrying out the punishment prescribed by Allah, in the way ordained 
by Allah, Exalted be He, and enjoined by His Messenger (PBUH), However, 
if the executer exceeds the legal way of execution that the one being punished 
dies, the former becomes liable for diyah. In this case, the death of the one 
being punished has been the result of the transgression of the executer, so the 
case becomes similar to murder rather than a prescribed punishment Thus, 
the executer becomes liable to pay the diyah; this opinion is maintained by 
Al-Muwaftaq (may Allah have mercy on him} who said, "We do not know any 
juristic disagreement on this ruling." 
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2 , Abdur-RiH7ai i (l.l( l 44l|7 4i.r.:.(l ! («^:.|V4iii|.i-.iHliiJM-1)|7.^ai]antlA]-Bi]yliiKii 
(17065) [S/415]. 

3 Al-Bukhfiif (6815) [12/147] and Muslim (4.Ttt; \!rl'U |. 

4 An-Nasa'T (4892) [4/438]. 

,..1 ii' 

6Abu D«wfci(4490) [4/407], At-Tirmidht (1405) [4/19] and Ibn MSjah (25 W \yy.x\. 
7AbO DawOd (3597) [4/18] and Al-Bayhaq? ( 17617) [8/576]. 
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'■i So;: -Skijimi ul-FataviS' (28/298). 
ID See: "A/a/mu W<w«u-« ' cm<;2l 



Prescribed Punishments for Zina 



Kwi'.'.'s vvivthat the ju;.!tj.t m :iii liepuly must witnes: 
puni.hin, m 'hi :i;„, '.t.li.llel ' m I",, "in. .11 ..= ■:. T. i.Il'iIj. .11. thr n 
1 illn i I 1 11 I L | ill :' ( ;r Ml il 1 I I Iv slf ,i, 

"...And let a group of the believers witness their punishment." 
(Qur'an: An-Nur: 2) 
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live degree iif iii'ii-.Kiirililv, ■, : iiI'iiI.k;:,. a:id u L .liru.-,-.. In illuMuie, havi;,;; M-vual 
se with a married woman, committing incest, and having sexual 
se with one's neighbors wife are the most grievous types of zinL 
Moreover, zina is a m:iji>i -:n as it results in abominable Consequent- 
ly I ill 1 llll 1 l ,11 I- ,11 ill 1 >n III I ,1 I 1 11 nil 1 1 in, in 1 

11 1 11 1 111 1 1 iti 11 in 11 1 I .in.! ,, Lh 11 II ,,1 11 mi, ,1 u| 1 11 11 
1 11 it 11 il 1 11 1 11 ( 1 1 ,n,,l I tin 1 it I II 1 [ 
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of luiiuaii life. Due In such grievous mrMuoi mi of Unt'i, Allah, [exalted 
be He, has prescribed a severe punishment for adultery, namely stoning 
to death, or lashing and banishment in case of fornication. Such severe 
punishments are decreed as means of deterrence and avoidance of the 
resulting moral and social diseases that afflict society. That is why the 
Lawgiver of Shim'uh lii-inly prohibited committing zma; Allah, Exalted 
be He, says, 

"And do not approach unlawful sexual intercourse. Indeed, it is 

ever an immorality and h evil as a way:' (Qur'an: Al-Isra': 32) 

Therefore, Allah has prescribed severe punishments for commit Una the 

foqite define zma as follows: It is the committing of illegal sexual 
intercourse in the e.igiim or the ami.-, iim t-.islnl fAverroesi si-id. 

'7/ 11; ivav la.YiT.i/ inrmonr:--:- <!<<'' I'l.'^'vi!:: in ciiy eiiV'TaeiMiiee:; 

other than valid marriage or what may be thought as marriage, or 

with one's stave girl. This is unanimously agreed upon by Muslim 

scholars, but they have disagreed on whether what may be thought as 

murri,!v.i:n!ii jwwtil i/.'.'.vifrii.T; ilif /'li^nvYii'i/ pniii>.!mur,il or not." 

If [he perpetrator ti i : 5K-s;^: sexual 1 1 1 i .. ■ ii ■; n 1 1-:, . ■ . 111, il<< or [eiiutle, is married 

and legally 111.1101 (i.e. it the e.ise is adulceiyl, he/she is Ui lie stoned to ikaili. 

This is the opinion miiiiilair.ee. hv die rner. et religious krio'.eledge of the 

Prophets Companions, the Successors of the Companions, and those who 

followed them in tru - u n o- 1 I n 1. m' il lough .ltlkn.nl eras; none has 

dis'igreed .111 (his opinion .". (i! ihe I -un, I.- In audition 1.1 this, etoning 

to death as a legal punish mem for adultery is state..! in the Siiwi,;li ! IYadiiit.ru 

of the Messenger D f Allah (PBUH), and clearly shown through the Prophetic 

savins-:-, .111..! nelioio that a 1 ■._■ 1ee1.11 i..iilly narrated. Stoning tile offender to 

death in case of adultery was also mentioned in the Noble Quran, then it 

was abrogated in 1 filming lint iis roliiii; is --.till , alid. It had been stated in the 

Irillinriii!! '. it.'..' l-n'iiiri' il mis .ihruisiied: "And when an eld man (i.e. a married 

man) or an old woman (i.e. a married woman) commits adultery, inevitably 

stone each one of them as a deterrent [punishment] from Allah. And Allah is 

Exalted in Might and Wise." 3 

Sli ii lid'; in death 111 ..use ofadiilleiv is dearly suited in Hie O.uaii (llnougli 
the aforementioned ivr.se tli.it iv.is abrogated in wording but not in ruling), the 
reei.tiTei;l,Si»H,'ii/i,,iinJ the . .ihs.-iisiis nf \iiisli m sell, rhirs, [ lov,'eecr,the Kh.iriiiles 
as well as some similar modern writers have dared to deny it, following their 
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:d legal rulings and the consensus 

The man supposed to he nirir/v;;; ' is the one who has already had sexual 
intercourse with his wife in her vagina, whether she is Muslim or non-Muslim 
(i.e. ,1 CTirUtian m a Jew), n i.vided inilli I In' iii:irrio.,! e.mplc arc idult, Hans, 
and free, not slaves. However, if any of these conditions is not fulfilled in one 
ni'llie Inn spouses, then the stalk' "I ilif/'n: is. not fulfilled. 

These conditions can be summarized as follows: 
I The sexual intercourse must. In: done in tin. eaidna. 
2-The sexual intercourse must be within a valid marriage. 
a-Knlli oi the two spouses musl be adult, Han.:, and free persnns. 

The married person is singled out for stoning to death because he/she has 
already ;;nt married a. id k-cenio aayaaieted iv : ili alish icncc iiv:ii unlawful 
sexual intercourse and aware of the way i; sak-y,uaid on;: i-ii' ntsiinsl Hind) 
prohibited sexual affairs. Such a person is supposed to have known how to 
abstain from committing adultery and consequently from suffering iis Icl-uI 
nunislurienl. Thus, there in no excuse for iiim.'Tikr at ail, as s/he has been 
completely favored over single people (through marriage), and whoever is 

favored by Alia ll nw others I .is siuill is 11 Hire innm mis. ami lliussu.h a pi'rstm 
deserves to be punished more severely. 

If a legally accountable free person commits fornication while he/she is 
not in a state of ihsan (i.e. not married or previously married), he/she is to be 
lashed a hundred lashes, as Allah, Exalted be He, says: 

"The [unmarried] woman or [unmarried] man found guilty of 

sexual intercourse - lash each one of them a hundred lashes..." 

(Quran: An-Nur: 2) 

Thus, the prescribed punishment, iur adultery, n-linii is sinning In death, 
is inapplicable ill rise ni" Inrnicaiinn, v.-l'.rn one is not niriJrsini. Ilalhei, die 
offender of fornication is to be lashed instead of being stoned to death, as his/ 
her case involves a kind of excuse. Thus, the life of a fornicator is spared, yet 
s/heisto be puiu led fut I ier sin I in ting all his/her body through the 
severest kind of lashing, Allah, Exalted be He. says: 

m[i.e. law] 
1n-Nur: 2) 
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the execution of the prescribed punishi-iem, :ia:rijh lushing. Moreover, Allah, 

1 ■ s ;i 1 1 .'I li> id li il I I j. rig 

"...if you should believe in Allah and tkeLast Day..." 

(Quran: An-Nur: 2) 
That is, there should be no mercy in such cases if the executer is a true 

believer, as faith entails firmness in the relij.jous .ithiirs and exerting all effort 
to establish their rulings. 

It is authentically stated in the Sunnah of the Messenger of Allah (PBUH) 
tb.ir a fe.rniceler is !o be banished for a year in addh inn lu lashing him/her. That 
is because it is related by At-Tirmidhi and other compilers of Hadith that: 
"The Prophet (PBUH) executed the punishment of lashing and 
banishing (the fornicator), and Abu Bakr executed the punishment 
oflashingand banishing, and (oho) 'ttmnn i he pi i 

of lashing and btinishii rg.' : 
Moreover, the Prophet (PBUH) said: 
"When an unmarried uialc commit s fiirninnhii with tin immar- 
hv) a litindrcdhishes and banishment 

If the adulterer is a slave, he is to be lashed fifty lashes, as Allah, Exalted be 

1 I L I II ^ 11 1|. I 111 | | I 

"...But once they are sheltered in marriage, if they should 
commit adultery, then for them is half the punishment for free 
[unmarried] women..." (Quran: An-Nisa': 25) 

1'here is no ditl r, i , I ,. ! i mail ind fein 1. in this regard The 
prescribed punishment mentioned in the Qur'an is lashing. Stoning to death 
was aki menriorcd V, tin.- Qur'iin sis [he prescribed punishment ior adultery, 
yet its wording was abrogated but its ruling is still in force. 

Tiit inniislimtnl nf banishing is .mil Ui be executed on shivcs ; liir ii harms 

the interest of their masters, In addition, there is nothing meniinjit-i in the 

■ mah i.ittng that i slave should be banished in this case. The Prophet 

(PBUH) said concerning the case of a salve girl who commits fornication 

I ■ '' L a i .1 I 1 ■ , ',',■ ■,; i . ii i li |l , I , 

', I i i ' I , , 

then lash her again; ami if she repeats is fur (a third time), then lash 
her for (a third lime)..."' 



Chapicr 2: Prescribed Punishments for Zing 



The prescribed punishment is not to be executed unless the case is void 
of suspicion of zinA (adultery or fornication}, for the Messenger of Allah 
(PBUH) said; 

"Avert punishments in the case of suspicion as much as you can"' 

Thus, there is no prescribed punishment applicable to the one who has 
sexual intercourse in the following cases: 

1- If one has sexual intercourse with n woman mistakenly believing that 
she is his wife 

2- If one thinks one's marriage contract is valid while it is not 

3- If the validity of one's marriage iscemti rsial 

4- If one is unaware of the p roll ibit ion of zimi because of bei n g a 
new convert to Islam or being brought up somewhere away from 
Islamic states 

5- If one is forced to commit zina 



"All the people of religious knowledge (scliolnrs) from whom ive have. 

• <-> 'i d nil k i '. iiij 'its!) ; . .I. i ' ires ribea 

punishments should b i L ! ue of suspicion 

Infact.thisisanaspect of the easiness an d len iency of S/id ri ' flA( Islamic Law), 

as suspicion indicate that t i mmitted the sin unintentionally. 

Allah, Exalted be He, says: 

"...And there is no blame upon you for that in which you have 

erred but [only for] what your hearts intended. And ever is Allah 

Forgiving and Merciful." (Qur'an: Al- Ahzab: 5) 

Among the conditions that obligate executing the prescribed punishment 

on the offender of zind is that there must be certainty that s/he has committed 

it. Such certainty cannot be reached except through two ways: 

The first way is that the offender confesses four times that s/he has 
committed zind. This is due to the fact that Ma'iz Ibn Malik (may Allah be 
pleased with him) confessed to the Prophet (PBUH) four times that he had 
committed it after which the Prophet [PBUH) applied the legal punishment 
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Hi hint: he [I'HL'Hi kept reirjiniriii Iran punishing him three times, until 
M;i' i/. miik's-.i'ii I'or liu- louilh lime. If cniilissMLiu If Si than Jour limes bad 
been enough to execute the punishment, the Prophet (PBUH) would have 
executed it on him ai any of the three times til' confession. 

The confession is not deemed valid unless the offender declares that he/ 
she has committed zini in plain words. If he/she does not mention the sin 
.1 1 1 < in the confession, then no punishment is applicable, as the offender 
might mean any prohibited act of lust that does not entail a prescribed 
punishment, unlike zina. That is why the Prophet (PBUH) said to Ma'iz 
(may Allah be pleased with him) when the latter confessed in i I u- Pi< ir.li el 
(PBUH): 

"M,!ylh- ;■<»! itfji-y iiii'iv hiatal Iter, winked til her. or looked at her 



Moreover, if the offender recants his/ha- conk™ hi hclim- (he execution 
uf the punishment, he/she musl out In- [hiim'.Ih-. I. J In:-: is illustruicd in the way 
the Prophet (PBUH) continued asking Ma'iz (and others in other cases) in 
cay-' the Llltc;- liike.-. his nunVssinii pa..!;. Al:-.u, when ,\i,i' ix Iriotl In escape while 
being punished and then the people caught him and stoned him to death, the 
Prophet (PBUH) said: 

"Why did nm tin! lanr tiiiti. for iiti might reprnt ami Alltih would 
accept his repentance? 11 
The second way to reach certainly concerning a case of zini (adultery or 
fornication) is the presence of four witnesses. Allah, Exalted be He, says; 
"Why did foey /who slandered] not produce for it four witnesses?..'' 
(Quran: An-Nur: 13) 
Allah also says: 

"And thuse it tin m:i. use i haste women and then do not produce 
four witnesses. .." (Quran : A n -Nur: 4) 

Moreover, Allah, Exalted be He, says: 

"...bring against them four [witnesses] from among you..:' 

(Quran: An-Nisa': 15) 



1.1m|.i:- '.: ITu-,-:- iiid r,IH..Iinvi>;M /i:-,.i SW 

Tht'iiiruiuidiis lor ill. viiln.liiv nf u-Mi ninny ir. I lie case (il'r.'i. 1 .;: 

1- The four witness es musi iesiiiy against Lne adulterer (or the fornicator) 
at the same place of assembly. 

2- They must testify for the same single case • f i an, i.e. their testimony 
must concern the same specific case of zina committed by that person. 

3- They must describe the committed sexual intercourse in a way that 

fur i. i' . >liht u e ,i ny sin other than zina. This is 

because some actions preceding the sexual intercourse do not deserve 
the legal penalh vi , u_ m I. |'I i nil iti 

Lc ^L i i L'j^jDii e^ musi lie ltilrlo ck-ai t<i pin a-;kk am' douiii:. 

4- The four witnesses must be just men, for neither the testimony of 

mien nnr Ilia! of ' i l ( n f ' 

5- There must be no defects invalidating the testimony of any of them, 
such as blindness or the like. 

If one of these conditions is nor fulfilled, then the prescribed punishment 
of slandering must be executed upon tlu ' i or in his case they are 

considered slanderers. Allah, Exalted be He, says: 

"And those who accuse chaste women and then do not produce four 
witnesses -lash them eighty lathes..." (Qur'an: A n -Nur: 4} 

Scholars unanimously agree that zina can be proven by any of the 
aforementioned two ways.nameK timlessu nana lestum nv. Vel the' disagree 
on whether there is a lhin.1 wav ibai ■:in p;i;ve i:, namely pregnancy, as in the 
case when a woman conceives while having neither a husband nor a master 

ill i i 1 i ,nll in I 'i in ,i ii 

entail a prescribed punishment on the woman, for she may be pregnant due 
to a doubtful marriage or compulsion. Other scholars believe that this case 
deserves executing the preicnhai yiiiiishmcnl ;n Ions; as flic woman does nnl. 
claim .my ir.aiirr ni 'snspn urn .n:Ki'i:iiiiii her pregnancy. 

Shaykhul-Islam Ibn Taymiyah said: 

1 ! j III. ^ I 

nor a master is tv be k^ttly :>'i?i'/?i!/:t< ■ i? lite one known to have 
'. ,i ., , ,. , in i i'i. . ii .1 .'i ..i .'".'i 1 . ,i.i. . " 

more consistent with the legal p dpi ' ........ ' - . .' . 

maintained by tlu ! n',.i >' u '<■..!, it is based on the fact that 

: I II 



irm i i ii i ,i. iir I hmi s i : 

Furthermore, Ibnul-Qayyim said: 

Umar Ibnul-Khattdb judged that the woman who becomes pregnant 

hile! i i 1 ' i 'nhband nor a master is to be stoned to death. 

This is the opinion adopted by the Maliki School, and it is the more 

valid of the two opinions nllriimled to Imam Ahmad, being based on 

irrefutable evidence, namely the woman's pregnancy," 

Just as the prescribed punishment is to be executed i n case of zind (adultery 

or fornication) when its conditions ate fulfilled, it is to be executed in case of 

sodomy, namely having anal sex, which is in evil crime and an ugly perversion 

contradictory to natural disposition. Allah, Exalted be He, said regarding the 

People of Prophet Lflt (Lot) who used Id practice sodomy: 

"...Do you commit such immorality as no one has preceded 

you with from among (fte worlds [i.e. peoples]? Indeed, you 

approach men with desire, instead of women. Rather, you are 

a transgressing people." (Qur'an: Al- A ' raf: 80-81) 

In fact, sodomy is prohibited according to the Noble Qur"an, the Sunnah, 

and the consensus of scholars. Allah, Exalted be He, describes the People of 

Prophet Lut as committing an unprecedented immoral act, so such people 

are deviants in this world. Allah also describes them as being trespassers, 

transgressors, and criminals. Thus, because of the ugliness of their sin, Allah 

punished the People of Prophet Lit with a punishment that He had never 

afflicted any other people with; He turned their town upside down and rained 

on them stones of hard day. In addition to this, the Messenger of Allah (PBUH ) 

cursed both the one who practices sodomy and his partner", Shaykhul-lslam 

Itm Taymiyah (may Allah have mercy on him) said: 

"The most valid opinion maintained by the Prophets Companions 
is that both those who practice sodomy are to be killed, whether 
they are imihsans * or Hot." He added: "The Companions of the 
Prophet have not differed on killing sodomites, and some of them 
are of the opinion that a sodomite is to be raised to the top of the 
highest building in town and thrown from there, followed by stones 

Al-Muwaffaq said: "As the judgment of kilting the sodomite is unanimously 
agreed upon among the Prophets Companions, they all have acted in accordance 
1 1 the i have differed regarding the way a sodomite is to 



Tin tound opinion is that n :odoiiule i: to h killed whether Ik i: 

"ii ' I'' .l;':',;. 1 !, .' * f '\ i ■,!!■■ it ■!„ ,m i I 

fhe Peop/e o/Lwr), '. ..and rained upon them stones of layered hard 
cI«y(Qur'an:Hud:S2)" 
In this connection, Imam Ahmad said, "The pies, rihed punishment for a 
" Ji "»li ' '"in n; fi i Wi i iiLi'i.r i«; lias previous!) nmrtied or not. . his is 
the samt: opinion maintained by imam ,'vlalik and o'hia-s, and il is also one of 
the two opinions attributed to Imam Ash-Shal i i. This is l>«:ause the Prophet 
(PEUH) said: 

"If you find anyox ivtitiiiiuiug lite iked of tit? People oj Lit {i.e. 

does it, and the one to whom it is done." 
(Related by Abu Dawud) 
According to another narration, the Prophet (PBUH) said: 
"...kill the upper and the lower (i.e. the two partners)." 1 ' 
Among the acts of sodomy is having anal sexual intercourse with one's 
wife. Allah, Exalted be He, says; 

" . . then come to them [ i.e. wives] from where Allah has ordained 
for you. Indeed, Allah loves those who are constantly repentant 
and loves those who purify themselves." 

(Quran: Al-Baqarah: 222) 

Ibn 'Abbas, Mujahid, and others, maintained that the lawful sexual inter- 
course meant in lilt- wrsc is ilui made tlimup one',- n-ile's vagina; "front where 
Allah has ordained for you." 

In addition, ' Ali Ibn Abu Talhali reported that Ibn ' Ah has said: 
"The verse that reads, '...then come to them from where Allah has 
ordained for you..! (Quran: Al-Baqarah; 222) means that you 
must have sexual intercourse only through the vagina and never 
exceed it, having it elsewhere; • ■-iioe yer , I. v. out thing of the kind is 
regarded as a transgressor" 
Whoever has ana! sexual intercourse with his wife must receive a deterrent 
punishment. If such a person continues committing it, then ; i is obligatory for 
his wife to ask for separation from him, for he is such a low. villainous person 
with whom she must by no n 



PUNISHMENT:, 



I Su-.: ■!;„!,■ :„iM \!su:>,!i>.r U ?2'i i. 

: 1,1! ,|l I ki i ii lln s il i i ,ii I l In i in mm I i il<- i 

In,,,, 111., ivilii til' AM Mm -V-nTAhli. lIu_- ■ i l. I i: i i i.'.ih|i!i [lien, inn! imiiilu-1-u.d liim. Their 
followers believe thai the Muslim v lio commits a majorsin if. a disbeliever. They also 
curse and revile the Prophet's Companions and deem the blood of Muslims violablc. 

. ii 11 ' 1 1 :-•'■}; I ■ '.'i i-i-n! i ■ > •• 1 1 1 . 1 7i,i nui ii.i> inn i jtui i, hJi i 

> ;h:h^m: line in u l ill ii j. i l ii i i li ,1 in I illn.il , -ml 

iilvi.-.i.i:..: ;;-i,l i- i ii iil:-i il i ; hi •. ,:,,,; ill '..ilia ,V,|, '.Ill ,.,,' |i,v. i,.«LI:. iiii.i.-i.iu.u-. 
^ H,rnin>ill44 U44| il 1 I n ,l| i I ' l I ■] 

n.uu, I in: I -:»()> [6/1 89], 
7 Al-linkh.iii CI 5.1) 1 4/4f.(.| ami Muslim (4422) [|V2 I I ]. 
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•1Sl-l-:"I/-/wm"(p. 162) 
I0AI-Bukhan(6824)[l2 lejj] 

II AbuDawud(4419)['l (73) 
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, L L (- ~l\, 
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I 'hn i ii 1,4+ i|4 >(• I 1 1 niiillull In Jl i ^ | null n lijil l -I I i| i 'J i| 
IS Lbr Majah (2562) (3/229] 



CHAPTER 



Prescribed Punishment for Slander 



Sraqih s define slander ;'■. .iccich:;; sonic person m adultery, fornication, or 
si >domy. i: is : i prohibited act ace. .iding to the Noble Quran, the Suimah and 
111.' ..in .-i ii, : i Muslim ccilfihirs. 

Allah, I .salted be He, says: 

"■\iiil iJimr »■.'!(; iffrir.-T l7';,s<!i' 11 -iiii-d his! thru do uisi j>rmlui:-.-fimr 
witnesses - Josh them eighty lashes and do not accept from them 
testimony ever after. 1 tl n I . fiMtlv disobedient." 

(Qur'in: An-Nur: 4) 

' hi k^al puilisl-iir.k'ii hi ill I n .1 I i ill i I : s I i ]i i _,, ilia icU'CLi.iil 

of his Leslic/iony, and cm n sick- n nil, hhr a c.i.i'i.irilv Jisohcdian; v. ickei.i pc-Mii 
a- li us, ,-, h l<> , n.c pin i i ti it !u In . ! u il 1 V- i ii Ins 1 1 c 1 1 • i -. 1 1 : n .. i l : in the 
I lei eafter, il is stated in the verse In which Allah, Exalted be He, says: 
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have a great punishment. On a Day when their tongues, their 
hands and their feet will bear witness against them as to what 
they used to do. That Day, Allah will pay them in full their trite 
[i.e. deserved} recompense, and they will know that it Is Allah 
Who is the Manifest Truth [i.e. Perfect in Justice]." 

(Qur'an: An-Niir; 23-25) 

Moreover, the Prophet (PBUH) mentioned slander as one of the enormous, 
destructive major sins when he said: 

"Avoid I he seven most destructive major sins'' 
He (PBUH) pointed Dut that among those seven destructive major sins was: 
"...slandering chaste, unaware believing women (i.e. women who 
are so chaste that they are even unaware of immorality)." 
Furthermore, Muslim scholars unanimously agree on the prohibition of 
slander, regarding it as one of the major sins, 

Allah, Exalted be He. has ordained a deterrent legal punishment for the 
slanderer. If a legally accountable person falsely accuses a chaste person of 
committing adulter;,', fornication, or sodomy, the slanderer is to be lashed 
eighty lashes, for Allah, Exalted be He, says: 
"And h 
fourwi 

The verse indicates that if those who accuse chaste modest women do 
not produce four witnesses to testify to what they have claimed, then they 
(the accusers) are to be lashed eighty lashes. It does not make any difference 
whether the ace used person is a man or a woman, but women are mentioned in 
part icular because the verse refers to a specific i ncident, and because slandering 

Thrs punishment is ordained to be executed on the slanderer in order 
to preserve the honors of Muslims from profanation, to safeguard innocent 
chaste people against such offenses and obscenities, and to protect the Muslim 
community from the spread of sin and corruption. 

The ntuhi.an person, defaming whom entails the legal punishment for 
slander, is the one who is free, Muslim, sane, chaste, and able to have sexual 
intercourse. Ibn Rushd (Averroes) said: 
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"Scholars have unanimously agreed that the slandered person must 

have the following five characteristics (to regard the case as slander): 
1 1 , < , , 

intercourse. If any of these conditions is not fulfilled, the application 

of the punishment for slander becomes invalid."' 
Carrying out the punishment for slander is a right belonging only to the 
slandered person; it is dropped if he forgives the slanderer, and it cannot be 
executed except upon his request. Thus, if the slandered person pardons the 
slanderer, thelatter is tobeexemptedfrom theprescribed punishment. However, 
the slanderer in this case is to be discretionarily punished to deter him from 
going on slandering others, which is a prohibited act that incurs the curse and 
the painful punishment of Allah as stated in the Quran. Shaykfwl-IsUm Ibn 
Taymiyari (may Allah have mercy on him) said, "Scholars unanimously agree 
that ill-: preset ifrc-tl pwiisiitm-iil /<»■ slmiik-r :• not in he exeiu u-d r::rcpl upon the 
request of the slandered person."' 

[f someone slanders an absent person, he is not to be punished until the 



Words of Slander are of Two Types 

1- Plain words: such words imply nothing but slander, so the slanderer's 
allegation of intending something other than slander is not acceptable 
in this case. Slander in direct, plain words includes such expressions as 
"you adulterer," "you ibmicaloi-," or "you sodomite." 

2- Allusive wards: such words imply slander along with other meanings, 
so the slanderer's claim of intending something other than slander is 
acceptable in this case. Slander in such allusive, indirect, metonymic 
words includes such expressions as "you lecher," or "you dissolute," 
or the like. In the latter case, if the slanderer claims that he means 
something other than adultery by calling the other person a "dissolute" 
or a "lecher" his claim is to be accepted and he does not become liable 
to punishment. This is because hit iv< n-ds e.re- :iili 1 si «■ nu they indicate 
other meanings, so there should be no punishment according to the 
legal rule that states, "Legal punishments are averted in the case of 



(■Jib 
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If the slanderer accuses a group of people of adultery while they are far 

I i n I I it 1 

p I !l 1 r I b - i. Ml . I r I i 1 ll i.'l, II r.l, i|. i I, 1 

This is because it is certain that such a person is telling a lie, so no shame 
befalls the accused ones. Still, he is to receive a discretionary punishment to 
give up such offenses and obscenities that involve a sin entailing punishment, 

. I 1IOT1 1 I 1 Lll 1 1 .I'll 

If any one slanders a prophet, lie is regarded as a disbeliever, for it is an act 
of apostasy. Shaykhul-Islam Ibn Taymiyah (may Allah have mercy on him) 

said, "Slandering the wives of the Prophet (PBUH) is the same as slandering the 

Prophet (PBUH) hiti l \ loiich m > cred an apostate"' 

Concerning whether the slanderer'* repentance is accepted if he repents 

before the slandered person is acquainted with the slander, Shaytul-Islam Ibn 

Taymiyah said, 

"The sound opinioi '.iffi from one person to another due 

to the different i - i> i , lamtain that if 

the slandered person knows about the slander, then the repentance 
of the slanderer is not accepted. But ij tl,~ i e 

not know, then the slanderer's repentance is accepted, yet he 
should pray for the s • o I pa i \ und ask Allah's forgiveness for 
slandering him..."' 
Thus, it has became obvious how a dangerous organ one's tongue is and 

how grievous what one utters could be. That is why the Prophet (PBUH) 

rhei:onc,u;y say:;: 

"is time t'nylhmg that Muses people- to lie thrown into the Hcllfire 
upon their face, oil than tl wit t) ir tongues (i.e. the 

verbal sins)?"* 
Moreover, Allah, Exalted be He, says: 



So, one must keep one's tongue away from saying what is prohibited, 

iii i 1 nd say oi t i hi and jusi i il i - I i ! 
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I S^-.-IiKlav,,! ,il-Mni!M,f C. ^"\. 

:s«: ■•>;«/»« , i-/-r,«,;iv.r (^: ii'n. 

.1 Sec: "Afajmi aW-uln.™" 132; 1 19). 
4 Sm: ".Wy™ nl-FmA^" (34/541). 
5A1-Tirmidht(262l}[5/Il]. 



CHAPTER 



Prescribed Punishment for 
Intoxicants 



"Oyou who hare believed, indeed, intoxicants, gambling, (sac- 
rificing on] stone alters (to other than Allah!, and divining 
arrows arc but defilement from the work of Satan, so avoid it 
that you may be successful. Satan only wants to cause between 
you animosity and hatred through intoxicants and gambling 
and to avert you from the remembrance of Allah and from 
prayer. So will you notdesist?" (Quran: Al-Ma'idah: 90-91 ) 
Moreover, the Prophet (PBUH) said: 

v , bevcra ilmt a« « pivh ad (tod 1 
(Related by Al-Bukhari, Muslim, and othet imp 1 if Uadttl 
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In another hadith, he (PBUH) said: 
"Every inebriant is nn iiitnxkiml, mid every intoxicant is prohibited:" 

Thus, every beverage that intoxicates when taken in large quantities is also 
prohibited to be taken in small quantities, lis ii is stil called vii c aftei ill, 
whether it is made of grape juice or anything else. 

'Umar Ibnul-Khattab (may Allah be pleased with him) said: 
'An intoxiaim ^ thai which deranges the mind.' 

Moreover, Sheikh Taqivyud-Din Itm Taymiyah (may Allah have mercy on 
him) said: 

"Hashish is impure according to the preponderant opinion; it is 
' ' - ' '•-' i 'I i i ' that intoxicates is 

prohibited « , , I, h i amiimaoiis agreement ill sdiahirs, 
h ' ' .. . i i ,, ,i ', rthnn ■'„ let,, iic i fog,, in appeal 

'it tin ■ ha itury A.M. (after t 

Hashish and all other drugs are among the most destructive means that 
ruin the Muslim youth nowadays. They are considered the most J. mi 
weapon exported to us by our enemies. They are propagated in our lands by 
the Jews a i id i heir agents so as to dest ro] Muslims, ,. ornip! (heir youth, hinder 
them from benefilinjj (heir societies, from striving for their religion, and from 

defending their ions against Iransgrcssors, In such a way, many of the 

Muslim youth have become narcotized, living either as dependents on their 
societies or in prisons. These are, regrettably, the c on a q a a > i I I prea 
of narcotics and intoxicants in the Islamic countries. There is neither might 
nor power except i n Allah, the Mos t High, the Most G reat. 

Intoxicants are by all means prohibited, and drinking is impermissible 
whatever the case may be; it is impermissible to drink for pleasure, as medica- 
tion, for quenching thirst, or for any other reason. 

As for the prohibition of drinking intoxicants as a means of medication, 
the Prophet (PBUH) says: 

"It is not a remedy; it is a malady." '' 
(Related by Imam Muslim) 
til adJUiim, Ibn Mas' fid (may Allah be pleased with him) said: 
"Allah has never made your remedy in a prohibited thingf 






uallyquei 



If a Muslim willingly (.[rinks aknliolk liquor or anything mixed with it, 
such lis cologne or .suchlike porl li riirjs [lid aimcin ..(laihul, v.'hik heim'. iicjn 
that il intoxicates, the prescribed punishmenl for drinking is to be imposed on 
h im , for the Prophet (PBUH) says: 

"lj' anyone drinks, an intoxicant, then lash him."'' 
(Related by Abu Dawud and other compilers of Hadith) 
The prescribed punishment fur dun him; is uiyluy lashes. 'Umar Ibnul- 
Khait Jb (may AILih he pkascd cUli him; tiirisnl i>.-J the pcnple js n,-j>;irus tin: 
p)L.'-;L-|-itiL'(iiHiiusliinc(il I in- 1 1 rin kin;: inluskYinls. Tliercupnn, ' AhJur-Kaiimfm 
Ibn 'Awf said: 

Villi. 'I til,. .IS,:, i". (i/ !:.!:■ )' i . I'l.ff '.. I "1 ■ , ','h .'"..',. . ' 

Thus, 'Umar executed it as eighty lashes. Then, he wrote to Khalid Ibnul- 
Walid and Abu 'Uiwydnk m Ash- Sham (the Levant) informing them of that 
ne v.- rnlinir, i kcktoit by AJ-llariqutni ami others) ' 

That incident was witnessed by both the Muhajirun and the Ansar and 
none of them disapproved of the new ruling, 

Imiim Ibmil-Qayyirr. (may Allah have mercy on him) said: 

'/,.)(« ' I'll' i '"(1,'V tU (,.!,./' i |tu '. ru n>. .!< Jt' ■>. I"' Of" 

as thai of standi t i, ,■ . (, , i i 'i I u i : n inion ratified this 
judgment. "'" 
Moreover, Shaykhul-Isl&m Ibn Taymiyah (may Allah have mercy on 
him) said; 

"According to the Simnah ami the . rmsoisii.s of Muslim scholars, the 
prescribed punishment jbr drinking is forty forties. Any increase can 
be decreed by the judge only when necessary, as in the cusci when 
people become addicted to alcohol and they are not deterred except 
through more lashing." 
He also said: \ 

"The sound opinion is that raising the punishment jbr drinking from 

I tc i I ■ (d '- " 1 it " • I ' 

jwl-ihiscJ. Rather, it depends on the discretion of the judge, jits' 
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.:!.-: ii if permissible for lii.n In , vs , -i-, /,,- ijlil'iiiJ (legal reasoning and 

discretion) as regards the way of lashing."" 

The prescribed punishment becomes incumbent upon the confession of 

the drinker or after the testimony of two just witnesses. Yet, scholars disagree 

concerning the one who smells of alcohol and whether that proves his guilt 

11 ii in t n that tli pi bed punishment is inapplicable in this 

case, and that only a discretionary punishment is to be carried out. Others 
say that the prescribed punishment is applicable to the one who smells of 
alcohol unless he claims something that makes the case suspicious. The latter 
is the opinion reported to have been maintained by Imam Ahmad, Likewise, 
it is the opinion of Imam Malik, and it is also the opinion chosen by Sheikh 
Taqyyud-Din Ibn Taymiyah (may Allah have mercy on him). Shayfchul-Islam 
Ibn Taymiyah said: 

'I, n (in I lis i ii, 'inn ii i v< i< ,i ( ■. 'i, mini In i vuilly of drinking, 
like the smell of alcohol, is more deserving to be punished than the 
i.i' " I' ,' , i . mil, mi uLth nil) ' ( 

true or false (unlike the smell i <! i ! i ' ( \pn 

unanimously agree on this opinion"" 
Moreover, Ibnul-Qayyim (may Allah have mercy on him) said: 
'.,,'■_,, , i ',i ' \l>ts mi judged that the prescribed punishment 
is to be carried out on the pe.mo: . i .'• u ..ukU. i, alcohol, whether he 
is a man or not. None disagreed on tli,n nulgnwui of Umar and Ibn 
Mas'uct then" 



"Satan only mints to cause between you animosity and hatred 

through intoxicants and gambling and to avert you from the 

remembrance of Allah and from prayer. So will you notdesistf" 

(Quran: Al-Ma'idah: 91) 

In addition, wine represents the mother of all evils. The Prophet (PBUH) 

cursed ten persons related to wine, among them are those included in the 

following kadith: 

'.ill'iHrii'iiin'' ■■.,'l' i.'il- 1. 1- ii'.'i.i ii" ■in.', a, ri'i.' in, i ' 'ii. i i'mvi ii 
the one who sells it, the one who buys it, the one who presses it, the 
one for whom It is pressed, the one who conveys it, and the one to 
whom it is conveyed." " 



Uu^uT^. I'lwiikJ | J i.in:^iniL'ii[ U<: ! iiru^iL.uL!.-. <5]3 

In the narration related by Ibn Majah, there is another one added: 

"...and the one who eats up itsprice? 
Thus, all Muslims should res:sl ivim- hnnly and courageously, through 
blocking its sources and imposing a deterrent punishment on those who 
drink or promote it. This is because wine leads one to all evils and sins and 
alienates one from all kinds of goodness. May Allah spare all Muslims its c\ ils 
and dangers . Tie Prophe t ( PBUH } pointed out in a hadtth that toward the end 
I'tl] i | i | 1 i ! I i -si i i missihl hc\ uki ] ' i I 

other names and would shamelessly drink it . Therefore, Muslims must be on 
their guard against such wicked people. 



I Al-Buktori (242) |]/4M)| and Muslim (5I7<J) [7/171(1. 

I Muslim (5139) [7/137]. 

3 Al-Bukharl (5581) [10/45] and Muslim (7475) [9/360]. 

4 Hijrah: The Prophet's Immigration to Medina. 
-,-n In, I ■ ,, I , ■(,,!,. ■ ' >rn .-'II 

6 Muslim (1984). 

7A1-Biikhiri[74[. 

8 Abu Dawiid (4483] [4/4041 and An -Nasi'] (5677) [4/716]. 

'J Muslim (1 70S) (35, 36), -ALiJur-Uawaq (1J54J) |7,'37S], Malik (710). Ad-Llaraqulni 

(3290) [3/1 12] and AM Dawud (4489) [4/4061, 
10SeeZMu(-MH'dd[5/44], 

I I See Ibn Taymiyah's Majmu ul-Fatiwd (34/299). 
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Discretionary Punishments 



From the juristic point otik-.v.. i iJiMivi m:i.ii i punishment is adiscipJinary 
une intended in prevent '.'.nun^-inin^ and [i\nisu.t'essk>r.. j't is alsn a means ui 
honor Dnd respect, for when one is deterred through it and refrains in mi 
wrongdoing, one becomes more honorable and respectable. 

As rV 1 1 the lulin^^r. llio d isc :ol i-:Mi Lir\- punishment in Islam, it is ohlii*uUn ■. 
to be carried out for every sin for which there is neither a prescribed 
1 n* 1 1 1 1 I I 11 I 1 j L 1 

or abandoning something obligatory. A >li;„:. turn in punishment is to be 
executed by the judge in case he finds itb u ,1 1 ,1 1 > 1 ij I it, yet the judge is 

In U' e it up ,f lie SOUS '-III I ••■ 1 HI 1 114 .ii. lIU'H j t l inn. it dues 

i:nt need to be requested, so an aggressor is to be discretionary punished 
even without the request of the aggressed person; it depends upon the judge s 

diseieti' IL lL ellu '!!!> • I H i 1 <<l III nur 
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The sound opinion is that there is no Fixed discretionary punishment, but 
if the offense is related to a sin that already has a prescribed punishment, like 
zina (adultery or fornication) or theft, a discretionary punishment should 
never reach the amount of the prescribed one. 

A discretionary punishment may reach killing if necessary, such as killing 
..! :.py, k i i I i n Li ( > o civ In i ■.«: ( I :, 1 1 i >,:, i. : 1 1 i i o n among Muslims and severs their unity, 
and killing one who invites people to abide by something other than the Book 
of Allah, the Quran, and the Sunnah (Tradition) of His Messenger (PBUH). 
Thus, killing as a discretionary punishment is applicable in suchlike cases for 
which there is no deterrent punishment other than killing. 

Shaykhnl- Islam Ibn Taymiyah (may Allah have mercy on him) said: 
"This is tin: most just opinion, ami it is stated in the Sunnali and 
the tradition of (hi liphs To illustrate, the Prophet 

(PPA'II) ordered that the husband whcise wife nntde her slave girl 
lawful for him (to have sexual intercourse with) was to be scourged 
a hundred lashes. Likewise, Abu Bakr As-Siddiq and Umar Ibnul- 
Khattab ordered that the man and the woman who were found in 
one bed (rfiougfc not a married couple) were to be beaten a hundred 
lashes each. Also, 'Umar ordered that £abtgh was to be scourged so 
severely (us « discretionary punishment)..."' 
Shaykhul-Islam added; 
"If the intention (Milml the d:-ariitinary punishment) is to repel 
corruption that would not be repelled except through kilting then 
killing is to be executed. Thus, when the offender repeats the same 
wroiigdoiiKfislu li- i,o; i ."(. ,''ii . ,,!,'', \l , ,ii,, i i i\d punishment, 
then he is regarded as an assaulting person whose aggression cannot 
be stopped except through killing, so he is to be killed."' 
There is no minimal limit for a discretionary punishment, as crimes differ 
in the degree of aggression and according to the different circumstances and 
ages. Thus, some punishments are referred to the discretion of the judge who 
should decide according to the necessity and the public interest, provided his 
discretionary punishment accords with what Allah has ordained and avoids 
what Allah has prohibited. 



ts may be executed through lashing, they 
' nonition, b; 



the like. Shaykhul-Islim Ibn Taymiyah (may Allah have mercy on him) sa 



'■ :i.,.n k ] - : : I ! : v i v;i-.ji .Li : : 'iiim]iiiicnK £]y 

"A dtscnttonuiy punishment may be administered through reviling 
the honor of the transgressor by calling him, for example, 'you 

'iP'C ) I I l < 1 I I 111 I L. l Ldlfl 

(as a sign of disdain)..." 

There is a hadith in which the Messenger of Allah (PBUH) says: 
"Nobody should be lashed more than ten lashes unless he/ she is 
guilty of a crime thai entails a pimishmein prescribed by Allah" 

(Related by Al-Bukhari and Muslim)' 

Those scholars who permit making a discretionary punishment more than 
ten lashes argue that the phrase "unless hi/she is guilty of a crime that entails 
a punishment prescribed by Allah" here means "unless he exceeds one of the 
limits set by Allah", which is acceptable in Arabic. Thus, they argue that the 
sins that incur more than ten lashes are those related to prohibited matters, and 
the prohibited matters are the limits set by Allah. A< cordingly, a discretionary 
punishment for a certain crime is to be decided according to the benefit of the 
punishment and the gravity of the crime. 

It is impermissible to cut off one of the parts of the offender's body, to 
wou n d him, or to shave his beard as a disc retionary punishment, fo r this causes 
mutilation and disfigurement. Ii '.>. ;i .1 >,i > i m i ... n i ?s5ible to apply a discretionary 
punishment through something unlawful, such as making the offender drink 

Whoever is notorious for hurting people or damaging their pin] vrlics i ; ; 
to be jailed until his death or repentance. In this regard, Imam Ibnul-Qayyim 

(may Allah have mercy on him) said: 

"Such a person is to he ohliynjonh/ detained, tins is Ihv opinion 
maintained by many . nil,' , I n 1 n - mid it should not be disputable, 
"' is in tht be i i i i 



"Working as a ruler entails firmness, so a ruler should not lack 
firmness as long us he is acting in accortl.mcc n-ilh llie Sinai alt 
(Islamic Law). Achieving justice in whatever way is regarded as one 

of the foil- preiLTii lie poise} to. hit ees hist a can 

never be said to lo a diet tin ,\, o/i t only does it agree with 
the Shari'ah, but it is also considered one uf its integral parts. We call 



iji N ii;-.v.i.;m;! n ■■-.np i!h.:i-.i iiunar-, 

I ' , 1 I ' r ' I ' >' l 

iS I li. 1 f d l I I' . ' I'll ' I . I i li ,( , .' i Jn ,|(f si mi- 

ll ' il' I > I uiiiv .fe-viiiri' ,j .,;<;,: r-l<r> .mi, if 
crime, and pum h \!i was accused when signs of 

his guilt appeared. Thus, whoever believes that such pin« ,'« 1 1 ■ 
be released gi ft l- 'i despite their being notorious 

fci l il) .hi ' i ',: '| . ' ,, ■ ','■ '■, i ;'-,,, v.i,^ i' i ' I,. 

accused persons should be punished (if signs of their guilt appear) 
and those in authority should not accept f/ii u 

by custom and convention,"' 
Sheikh Taqiyyud -Din (may Allah have mercy on him) said concern! 
orcerers and conjurers; 



the like. 
A discretionary punishment should also be applied to whoever disparages 

thelslamofaMuslimormakesfunofhis religiousness. 1 ikewise. a discretionary 
pu nist i mum is lo be applied to whoever calls li Dhimmi "a hajii" and whoever 
calls the one who v isit s iiravcs i and idolizes the dead) "a hajji", and the like. 
Moreover, if tliecoinpLiiiiaiil is proven to be a liar and the accused person to 

I III Ml I 'll ! I I I I I 1 1 ,1 111 li 

be imposed on the complainant. He should also be liable for a compensation Jin 
I hi- iiiiiisti.T and HTonsiJoiiis; he has done to I he a; cased person without right. 

Endnotes 



.1 AI-IVjHsJii (;,;:-; I.';) I [ J;:]V| ,..i-.,i M[,.;|,in IS l.i.s; |,vi!M|. 
-)AWiLla'.viid(3£.J(t)l.L.'n,Al Tmnklh: li -\2 I j l-l.-iH" mi 

5 Sec the footnote in Ar-Rawd At-Murlu |7,'351 J. 

6 Swthe footnote in Ar-Rawd Al-Murhf [7/352]. 



CHAPTER 



Prescribed Punishment for 

Stealing 



Allah, Exalted be He. says: 

t As for] the thief, the male and the female, amputate their 
hands in recompense for what they earned [i.e., committed] 
as a deterrent Ipumshment] from Allah. And Allah • 

In .1 1 «;;, r and Wise. (Quran: Al-Ma'idah: 38) 

Moreover, the Prophet (PBUH) says: 
"The hand should be cut itft I ' " 

,i .,,-■,',,',' ," ,; ,.';.;iJ, i', M.n, 
In addition, Muslim si hoUrs li ive aniiiiinoush agreed on the legal 
ccessity oi cutting off the hand of the thief in general. 



S20 X r'Rh.st.UM -1) AS I i I )IM :i;i i n ,x-\»y PUNISHMENTS 

The thief is a corrupt member of society; if left, his corruption would 

spread in i: ho bo<Jy of L he muion. Tbii.-;, he should In' restrained by appivin^ the 
suitable penally to inbibil him. Therefore, Allah, Exalted he He, has le;;i,l;ilrd 
ia.ill.iuLi off the hand uf the thief; such an unjusl liiiinl liial reaches nut fur tvhal 
is in it i- it; fitful for it. such a hand thai destroys rather than constructs, and takes 
rather than gives. 

Stealing is the act of taking a property stealthily from its owner or his 
deputy while the thief is subjected to the Litivi ni'lslam and tin.: stolen pn>perlj 
has reached the nisab, 1 provided that he has taken the stolen property from a 

I I I ll i i I 

the case as theft, that the owner of the stolen property is protected by Islam, 
and that there is no dm ih1 I hat iho nl lemjer has im right lo take it. 

Thus, there are certain qualities thai must be fulfilled in the thief, the stolen 
pL 1 ^iii.lfie:,lnleiipit>pertyanJtl:enia:iiieiofsli^iliii«,ani.lallthe-,e.|iialiliesare 
included if. the afoicniemioiicd definition. Whenever anv nf these conditimi:, 
is not fulfilled, the hand should not be cut off. These conditions are: 

The act of stealing must be committed stealthily; otherwise, the prescribed 
p un i s h mei 1 1 o f cu 1 1 i ng t h e hand off i s not t o be executed, as when the properly is 
plundered publicly or is usurped, for in such case the owner of the property can 
seek help and punish the oppressor and the usurper. With regard to this, Im&m 
Ibnul-Qayyim says: 

"The penalty of cutting of} ill, hand is to be executed on the thief 

■ '"■■'" ■ " ■' ."!'■!" ' ' i 1 " '■ ur/iT, ,;s ji is impossible to Ire 

guarded against him, for he (the thief) digs out houses, rips open ' 

i a un ., , - , i, , n,f • ,ii , , ( \, , t <■ , „ A ,,,,,;„ 

I ivcrc I ivsWiJ, , i ' ' I , ,, , in 

would aggravah andh gron severer" 3 

Moreover, the author of the book entitled Al-lfiak (Demonstration) says: 

"Scholars unanimously agree that for the embezzler, the plunderer 

dfld the usurper, despite the gravity of their crime and their sin, 

uleil cm any of them. It is 

permissible to prevent their aggression by means q) discipl, ting 

punishing, long imprh, .,,'',, em penalty by confiscating 

their properties" 
Furthermore, to execute tin n nlml | m -i ishmeut of amputation, what 
is stolen niusl be an inviolable prupcri v. lor what is not deemed a property is 
nut im ioliible, such as the hisli uim-iils ui iiiuiiseineni, intoxicant',, (he swine 



and the dead animals. Also, concerning what is considered a non-inviolable 
property due to its owner's being a disbelieving warrior against Muslims, no 
amputation is to be executed. This is because the blood and property of such 
a person is lawful. 

In addition, to execute the punishment of amputation in stealing, the 
stolen property must not be less than the niiab, which is three Islamic diriwnis 
that equal a quarter of an Islamic dinar. This amount can be estimated by 
comparing its value to what equals it in other currencies or by estimating the 
value of the stolen properties according to each age. In regard to this ruling, 
the Prophet (PBUH) says: 

"The hand of a thief is not to he cut off hut for a quarter of a dinar 

(Related by Ahmad, Muslim and other compilers of HfldUH) 
During the lifetime of the Prophet (PBUH), the value of a quarter of a 
dinar, which was made of gold, used to equal three dirhams, which were made 

il ) 1 i l i 1 i i > il [ i 

punishment of amputation, for such amount can mostly suffice a person and 
those he provides for in a day. Thus, it is worthy of consideration that a hand 
is to be cut off for stealing a quarter of a dinar though the indemnity paid 
for cutting it off is five hundred dinars. This is because when it is honest, it 
is precious; whereas, when it betrays, it becomes worthless. AbuI-'Ala Al- 
Ma* arri, one of the atheist poets, objected to this saying; 

,1 hrmti v.'I'mv indemnity is !':-■■■: inmtdcti jafe pieces 
Whi i fort toff ft ' t i atari of a dinar: 

One of the Muslim scholars replied to him saying; 

Honesty mtide it w.muiiL-: Iteyeyai »iai.lt: ii cheaper 
So, mind the Wisdom of the Creator 

Among the conditions that must be fulfilled for amputating the hand of 
tint thief is that the stolen property is taken from its repusjlory. The [CpoMiiorv 
of a property is the place where things are usually put for safekeeping, because 
depositing something indicates safekeeping it. The repository differs according 
to the kind of property, difference of places, and the ruler's being jus) or unj i i.',l , 
and his power or weakness. For example, the valuable properties are to be 
preserved inside houses, stores, and fortified buildings and the like under 
secure conditions, and sd on according to the nature of the preserved property 
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and the illslii.TIi of the place I ien.ee. il a properly is stolen (rill n ii place which 
is mil considered a repostlorv nf such a thing, as ivhc-n a thief steals front a 
building whose door is open or from a broken repository, then no amputation 

There must not be any doubt on the side of the thief. That is, if there is 
any doubt that may iustift the thief stealing, then his hand is not to be ail off, 
tucuidiiig to the iVriii.'ii'ruI'lhe I'rupliel il'ltUf: in which lie .slivs: 

"Avert punishments in the eoscofsnsph ion as iiuuhas yon am" 

Thus, the penalty of cutting off the hand is not to be executed in case 
sniiuoue steals from !ii-. fabler's proper!;, orirotti Kb. suns property, as each of 
(hem lias a right in die property of die other. This coti-timles a doubl ilia! averts 
rheexeciiluiu of the pres. ribe.i penally. Similarly, everyone who is entitled to a 
ripln in ,i property and lakes from it, his hand is not to be cut off. However, it 
is prohibited tor siu'ii a poison lo dii mhIi an acl; ihus, lie most be punished un- 
doing this and the property he has taken must be returned to its owner 

In addition to the above-mentioned conditions, theft has to be proved by 
one of two ways. Firstly, two upright men must testify to the theft and describe 
how stealing has occurred, its repository, I i ■ . amount stolen and its kind, in 
order to remove all other doubts and possibilities. Secondly, the thief may 
confess twice that he has stolen. Ibis is based on the following kadtth related 
by Abu Dawud: 

''A iltit'f veho iii'iiii/fiv' j ,',:■.■ i, 1 ':').",.' iiv; ■ jitiri.i.inii.'cif heiore the Prophet 
(PBUH). The Prophet (PBUH) s,od so him. 7 Jo noi Honk you have 
stolen: Hi (the thief! mite, 'J did rise Prophet (PBUH) repeated 
il lirhe or iltrke (nml lite man insisted on his eonfession}. thus, the 
Prophet (PBUH) ordered that his hand be cut off and it WIS done.:' 

The confession made by a thief must include a description of the way he has 
commiltooslealitij in order In refine the possibility ihai lie utighl mistakenly 
irelieve that his hand ur.is; be tiitieiilt.le,.: viteieas llieense does not entail such 
:■. penaltv. Moreover, litis helps esiab'ish whether the conditions ol ampulaiiim 
the thief's hand are fulfilled or not. 

The person whose property is stolen must reclaim his property. In case 
he does not, the penalty of cutting off the hand is not to be executed, since 
property becomes allowable by tin- permission of its owner. Consequently, if 
the owner does not demand his property hack. -.fieri it is possible ihai lie litis 
allowed tit.- a,. a used person lo take it ati. I I Ins uni si. Utiles a doubt that averts 
lite escciuion of the legal pcna.tv. 



Ui;i|.i." h: I'l-L-.-ri:-..! I'iiii,lnvi: ,i„ N, . ... i. ,- 



If the conditions for cutting off the hand are all fulfilled, it is obligatory 
to amputate the thief's hand. Therefore, his right hand is to be en oil. 1 hi.. ,. 
according to the way in which 'Abdullah Ibn Mas' ud (may Allah be pleased 
with him) used to recite the Qur'ank verse "...amputate their hands..." 
(Quran: AJ-Maidah: 38) as "...amputate their ri&t hands..." The position 
of mn.ngis tram tin.- n-ris! joint, iis tlieliiiml is the organ nm- uses in stealing; 
thus, the thief is punished by destroying such a means. After amputating the 
hand, the proper treatment should be applied in order to stop the bleeding 
and cure the wound through the available means of medication. And, Allah, 
Exalted be He, knows best. 



i I I'.i.l I i't... -i |i:-ll-| ui.L.I.Hnii 14 . 4i |rv|M| 

In li inJu > h i i ill i in iii ii I 

thief's hand, 
ii ,'■, u ,i i,i, i l_ i I ' 

4 See the footnote in Ar-Rawd Al-Murbi ' [7/355], 

5 Al-Hukhari (f.T'JIli llJ.'lirl. Muslim (■S.!'/C) [6/l«J|, Abf Piiivud (43S41 |i/l"| and 
An Masai (4930) 14/449]. 

f. At lirtnulhi (lui |4 ■, il i ii i.ii.l, u 4 i H 21"] 

7 Alu'i I'.i l.,1 i i'ii ; i -'| . , i, i , i , ui 1 1 i , | „ | ||, „ | -. -, , _ | 



CHAPTER 



Prescribed Punishment for 
Highway Robbery 



Allah, Exalted be He, wants Muslims to walk safely through His land, for 
iiilerchan gt n- i heir properties, maintain gnod rdalio 

' id i id hel| i L tier Li rtu right™ i 

especially wiitn 1 raveling id ilit: Kis'biili {nt iViecca) in perform the rites of 
Hii ilgrii e) a Untivli (I Pil; iivin.; I bus hot J i lit n i 

to obstruct people's course, or tei it>ri:--c them on ibeir journeys, Allah his 
legislated a d ; Ity to 1 11 1 I 1 1 I nmll 

i fMuslii Ulai 1 1 

"Indeed, the penalty far those who wage war against Allah ami 
His Messenger and strive upon earth [to cause] corruption is 
none but that they be killed or crucified or that their hands and 
pel be cut off from opposite sides or that they be exiled from the 
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land. That isybr (hem b disgrace in this H-orfd; and for them In 
the Hereafter i •, \nm hi • • . < ;-u- fftnw n'/iorcfuru 
'.■'.. / I « (ivcrattne it i-, apprehend] them. And 

know that Allah is Forgiving and Merciful." 

(Quran: Al-Maidah; 33-34) 
The meant warmongers in the aforementioned ni ible Quranic verse who 
strive thrmiyhoui die land cau.-im; harm and mischief are the highwaymen, 
who harass people in the desert or inhabited areas and seize their properties 
publicly not stealthily. 

It is stipulated to execute the prescribtd jieiiiuty nn the highwaymen that 
wliiii tliev have seized be tantamount to the nisabaf theft. It is alsn snnuliiied 
that they have stolen from a I'eposilriry, like -eizing the property from the 
hands ul its mnia while heine, in a caiavcu!. Also, llu- hmjuvav i;ihherv uiiisi 
be proved whether through tin? Iiiglnv.iyiiuri's (two confession or through the 
testimony of two upright men. 

The l;.<;al pumsl ink-ills hi;>l iw.imi an lit k! receive dili"eiai_ii>«Ln;i to I. heir 
crimes as follows: 

• Whoever kills and seize* | vice's property is to be killed and crucified until 

his crime is well km ni -ii. Such a ncisnii must not be pardoned according 
to the consensus of Muslim s, hi, hits .is sialcci hy Ibnul-Mundhir. 

• Whoever kills wiilmui sririne, are, properly must be killed without 

being crucified. 

• Whoever seizes the property without committing murder, his right 

hand and his left leg are to be cut off at one time, then the bleeding is 
to be stopped, and then he is to be released, 

• Whoever just terrorizes people on the n av without committing murder 

of seizing an) property uusi In- exiled iiiim the iand causing him lobe 
homeless. He should not be allowed to stay in any country but should 

Thus, ;|-,c ■ v.iilisb.rilCiUs die hiejlv. a;, men receivi- dil'ler according So tile 

degree of enormity of theii crimes. In this respect, Allah, Exalted be He, says; 
"Indeed, the penalty for those who wage war against AUah and 
His Messenger and strive upon earth [to cause] corruption is none 
but that they be killed or crucified or that their hands and feet be 
cut off from opposite sides or that they be exiled front the iand..." 
(Qur'an: Al-Ma'idah: 33) 



AcciirJint h> (In. 1. 1 iiiii.ii i.l. .hh'm, [In ii in nil hi III. '.,.1, fitrul.'iUuslini 

. .. .1 u , i li.i ,i. ii.li verse ' . i i . . . ' .i .; mini., i he n J . n iml [his is 

the base on which .1...; :;iim<ii ,j Ihei . r.idi.,11 . ... ■ V, il I: i . .; ml i. . tl is, Im.im 

Ash-Shafa'i related that Ibn 'Abbas (may Allah be pleased with him) saitl: 
"If the highway Hi < 'u'.i.i > i ,i ,. , . , i 

'.'. .1 , .... ... ..i , , ,. | .. 1 ," ,'r ,) ..,,.,,>..,;, ,. ,■ 

be kilted without being crucified. Aforec" < i , . ■ . 

without killing, their hands and feet are to be cut off from opposite 
sides. If they only terrorize people on ways without seizing their 
properties, they are to be exiled from the land." 
If some highwaymen tummit murder, [he death sturdier: must he passed 
on them all. If some of them commit runnier and others sei/e the property, .ill 
of them are to be killed and crucified. 

If one of such bandits repents before being apprehended, the penalties 

presc i t . i. ' iiiuuratingahandandafootand 

inevitability of killing, are to be air nulled. However, the rights owed to humans 

must be redeemed, be it a soul, a limb, or a property (as a fulfillment of qis&i, i.e., 

I eg,, I ret n 1 1 1 1 1 i on ) , except if the bandit is pa tdoned by th e ri gh t fu I c I u i m e rs this 

is based on the noble Qur'amc verse in which Allah. h'xalted be He, says: 

"Except for those whoreturn [repenting} before youovercome 

[i.e., apprehend} them. And know that Allah is Forgiving 

and MercifuV (Qur'an: AKMa'idah: 34) 

In this respect, Shaykhul-Isl&m, Ibn Taymiyah (may Allah have mercy on 

him) said: 

"Muslin: srisoliiif /;.[". .-. •nimn". v'y i:on\il 'l;i\i if a ';:!,'..'! ii'iTi 1 .. ..,'.■;.;, ,t 

thief and their liki. , I Mr or the wdge, 

and they repent till. hi ■ .. ,.. ., l i n 'i miposedon them is 

not annulled, but i i t i tl I 

Thus, the exception of repentance mentioned in the noble verse is only 

applicable before they are apprehended. So, the one who is penitent after being 

apprehended is still considered among those on whom the legal penalty must 

be executed. This is based on the general meaning indicated in the previous 

noble verse. Moreover, accepting the repentance of the bandit after being 

i[ p- li. m.nl may be used as i means to suspend execul iny I In- Iriyi penalties 

prescribed by Allah. That is, il js easy ioi llir one on wlnim the penally must 

be executed to pretend that he has repented in order to be pardoned for the 

mienses he lias committed. 
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If anyone is attacked, he has the right to defend himself against the one who 
warns Hi kill hbiuor dishonor him by raping am of his leniale relatives, such as 
his mother, his daughter, his sister or his wife, or usurp his property or ruin it. 
Thus, one has the right to defend oneself in such cases, whether the assailant 
is a human or an animal. However, one should drive the assailant away by 
the means one believes the least harmful, because if one were inhibited from 
defending oneself, one would be harmed either physically or regarding one's 
honor and property. Besides, if it were not permitted, people would oppress 
one another. Rather, if the assailant cannot be driven away except by killing, 
one has the right to kill him without having to pay blood money or being 
subjected to legal retribution, because one has killed him to ward off his evil. 

If the attacked person is killed, lie in considered a martyr, based on rise 
tadlth in which the Prophet (PBUH) says: 

"l.ftltc property of inmate is I icing taken owuy without rh:ti< and he 
i ' ' • t rt) 



"A man once came to the Messenger of Allah (PBUH)) and said, 
'O Messenger of Allah! What if a man tomes desiring to seize my 
property?- He (the Prophet) replied, 'Then do not sun ndei u 
property to hint 7 , „ , ,' \„d what if he fights me?' The 
Prophet repltai J i ' ' « The man asked again, 'And 
what if he kills me?' The Prophet (PBUH) answered, ''Then you 
are a martyr! The man said, 'And win,/ if 1 kill him*' He. (PBUH) 
replied, 'He will be cast in the Hell/ire) " J 
One must defend oneself and one's honor provided that this does not lead 
to any sedition, as Allah, Exalted be He, says: 

"...And do not throw [yourselves] with your [own] hands info 
destruction..." ( Qu r'Sn: Al- Baqarah : 1 95) 

One should also defend the life and honor of one's Muslim brother, 
according to the hadlth of the Prophet (PBUH) in which he says: 

'" lp ' »! I 'till i mill i I In tilt rln ' , i; ,, oroi hi 1 III 

Oppressed one."' 



:s Muslim brother while he is an oppressor is 



Chapter 7: PrecriM I v.ii.i.ui -m in H,,'l,-..„ R.i.l. iv 62S 

If a thief sneaks into someone's house, he is regarded the same as an 
assailant; he should be driven away by the means least harmful as possible. 

Whoever peeps into someone's house through a crack, a window or from 
above the roof, the homeowner has the right to drive him away and prevent 
him from doing so. Moreover, if the homeowner hits such person's eye and 
gouges it out, then no indemnity is to be paid for such injury. Similarly, if the 
homeowner slabs such i person with a slick and injures his eye, no compensa- 
tion is to be paid for it. With regard to this, the Prophet (PBUH) says: 
"If anyone peeps into the house of some people without their 
permission ami his eye is knocked imt, neither tliytlh (indemnity) 
nor qisAs (legal retribution) is due then." 
This is for the sake of guarding the Muslim's inviolability, as well as the 
inviolability of his property, his honor and his dignity that Allah has endued 
him with. 

This is the justice of Islam andhowitsecuresthe safety of the community 
and the regulation of its interests in order to develop countries, make people 
feel safe, and regulate the means of transportation between different regions 
so that people may travel securely by night and day. Indeed, humanity would 
never gain prosperity save by applying this wise legislation, for all the worldly 
systems and its mat erial power have failed to achieve even a little of the aspired 
security without applying this Shari'ah (Islamic Law). Verily, Almighty Allah. 
the Most Truthful, has spoken the truth when saving: 

"Then is it the judgment of [the time of] ignorance they desire? 
But who is better than Allah in judgment for a people who are 
certain [in faith]" (Qur'an: Al-Ma'idah: 50) 

Endnotes 



1 Set Ibn Tiymiysh's MajmO 'ul-Fativi [28/376], 

2Ab4Mwud<4771)[5/83|,At I'i ,n,.liil' «'l- 9|anrtAt 

? Muslim (35*) 11/342]. 

! Al-Bukhari \ I I « Ti I c *< 1 

5 Sen Muslim (5607) |7Ufi:i|i.«eiUS[> Al-Bukhlrl «i<KJ2j [12,'3U3| a 
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Fighting the Rebels 

Allah, Exalted be He, says: 

"And if two factions among the believers should fight, then 
make settlement between the two. But if one of them oppresses 
foe other, then fight against the one that oppresses until it 
returns to the ordinance of A ■';,- ■ > i . u .' if it returns, then make 
settlementbetweentheminjusticeandactjustfy. Indeed, Allah 
loves those who act justly. The believers are but brothers, so 
make settlement between your brothers. And fear Allah that 
you may receive mercy." ( Qur'Jn: Al Hujurat: 9- 1 ) 
Tii! 11 'i 1 A J Ik ili . at i ill 1 lievs It j ,b[ |m , , Li; 

verse, to fight the oppressors or the rebels if they do not accept reconciliation. 

Furthermore, the Prophet (PBUH) says: 



S32 X PRESCRIBED AND DISCRETIONARY PUNISHMENTS 

"When you (Muslims) are holding to one single man as your Wader 
and someone comes seeking to sow discord among yon or disrupt 
your unity, then you should kill him."' 
(Related by Imam Muslim) 
Imam Muslim also related that the Prophet (PBUH) has said: 
7,1 anyone irks <o,!:srnpi 111.' iiflairs nj tins nation while it is mtiieil. 
you should strike him with the sword whoever he is" 2 
The Prophet's Companions also have unanimously agreed on fighting the rebel. 
The word rebellion, in Arabic, indicates oppression, inequity, injustice and 
deviation from the right path , as the rebels are those notorious for their inequity 
and injustice, and dissent from the leaders of Muslims, for Muslims must be 
united as one group under one leadership, Allah, Exalted be He, says: 
"And hold firmly to the r 
become divided..." 
And He also says: 

"O you tffto have believed, obey Allah and obey the Messenger 
and Ihose In authority among you..." (Qur'Sn: An -Nisi' : S9) 
In addition, the Prophet (PBUH) says: 
"1 enjoin you to fear Allah, and to hear and obey even if a slave is 
nssiyaed as year leader." 
This is considered a necessity, for people are in need of leadership, to 
preserve the entity of the Muslim community, protect Muslim possessions, 
execute the prescribed penalties, fulfill due rights, enjoin what is right and 
forbid what is evil. 

In this regard, Shaykhul Islam Ibn Taymiyah (may Allah have mercy on 

lrmj Siii-s: 

"It must be known that undertaking the responsibility of peoples 
affairs is one of the greatest duties of the religion; rather, neither 
religion nor life can rise without it. That is, people's interests can never 
t t .<",' , c^ept through the unity of the community. Moreover, 
eve a leader. The Lawgiver ofShari'ah has 
I ,( , , i i s an exhortation to do 

the same in other kinds of gathering"* 



ChapurS: Filling thtRcbcli Ql 

IbnTaymiyah also says: 
"It is well-known that people do not thrive except \ h the pre no •) 
rulers, fiw if tlntse \rho take over urv.from the unjust people, for it is 
better for people to have an unjust ruler than none. It is said that: a 
year under a despotic leader is better than a night without a ruler"* 
Thus, if a group of people who are strong and powerful revolt against 
the leader on the basis of misinterpretation, iiiming to dethrone him or 
oppose him and to sow the seeds of dissent among people and disrupt their 
unity, they are considered rebels, who are oppressors and transgressors. In 
such a case, the leader must send to them asking them about the reason 
behind their rebellion. If they complain about any act of injustice, he should 
eliminate it, and if they claim an unclear matter, he should clear it. Allah, 
Exalted be He, says: 

"...then make settlement between the two..." 

(Qur'an: Al-Hujurat: 9) 

Thus, the peacemaking should be implemented in such a way. If what they 
hold against fails under what is prohibited, he must remove it; however, if it 
is lawful but they misconceive the matter believing that it is prohibited, he is 
to clarify the proof of its legitimacy and reveal its truth to them. After that, if 
they return to the right path and show allegiance, he should leave them, but if 
till law fight 1 

must support him, Allah, Exalted be He, says: 

"...Then fight against the oik that oppresses until it returns to 
the ordinance of Allah..." (Qur'an: Al-Hujurat: 9) 

Accordingly, fighting the rebels is obligatory in order to ward off their evil 
and suppress their sedition. 
In fighting against rebels, the following matters 
should be taken into consideration: 

ction while fighting 

Second: It is prohibited to kill their children, their escapees, their injured, 

and those who give up fighting among them. 
Third: Their captives are to be imprisoned until (he rebellion is suppressed. 



D DISCRFJ iONARV PUNISHMENTS 



forth: TliLii |Uii|'uli.. .In k ili I uiir in. [ .1 ns spoils . M v at, as ihcy still 
belong to thoin his: like I. he in 1 , iolable properties that belong to other 
Muslims. Thus, they are impermissible to be looted, as they are still the 
owners' propel lii's. Wilt' n tii,bl Lie, amies ii> an end and thesuppression 
of rebellion is achieved, those rebels ivhu finJ [heir properties in the 
possession of any of those supporters of the ruler have the right to 
take them back. However, what has been damaged during the war is 
eonsiden.-d ,i wasieil properl; entailing no compensation, and there is 
no diyak (blood nunicvi tin whoever is killed on bothsides. 
In this connection, Az-Zuhri said: 

"A rebdlintt erupted and inf.; n :inei,ed by mtmy tif lite (jmnittniotti t>! 

the Messenger of Allah (PBl in. They unanimously agreed that none 

uvf.'- fn i'^l- hiic! in iffSifi i'evn' reiyii'tttioii 1 ,. a.thl ttt> pn'jH-vty irns to be 

land tin Il'ii- iii !.•:,■.. of,.: iiiistttlaptetiHtoit of the (junta, iiiui iiie properly 

found safe on tlu-spot. ,,!:.■- ;:.;■ iiyiti. is tv be relttriietl to if; owner"" 

Moreover, it is stated in the hook entitled Al-Ifsah (Demonstration), They 

(die L'.oiiijmHioiif! f'fifi-.;' uiyiVii' il'.'ii.' I'.'.'i'rv is mi li.'ifffviiSitli'uFr fur /lie property 

tlvrfal hy lie. : in.it vijiiiijii! peoplr lor the rebels, and vice versa. 

If two Muslim parti es are e ngaged i n figh t i ng and none of them is obedient 
to the ruler, i.e. the; tight unt ofpai lisanship in- riavin;; lor leadership: hull are 
considered oppressors. I [lis is be,.;; use each of them oppresses the other, and 
none of them is b etler lh a 1 1 1 1 ic ot I u-r. I' 1 1 •. re I n ri • . each i s liable for compensation 

lor llledaniaiie « nine e.i'.ise lo the other. 1 low ever, if one ot'tlieni light;; by the 

order of the ruler, it is regarded as the right Tel one ■--. I i i I «.~ i he other is the unjust 

rebellious parry as mentioned above. 

If a group of people supports die opinion of the Kharijiles, eonsideiinj; 
the Muslim ivlm emu mils ,i inaioi sin -.:, Losbeliever, cursing arid reviling the 
I'ropliet'-; I 'oiripmifms. mid deeming 1 1 1 ■ _■ teood of Muslims violahle, then they 

iii- ,1. d . . ■. ' ,1 it,. I. 1 1 .,, .1 .,i r i.; ,( i u r ■■I'll. ' .e. .M 

and ineq.iilablt as :hem. Ar.el :fl:iev. ni addition. [;> Ibe above, miiiiov against 
ilieuuthoriii ol tin- ruler ni Muslin',, they must he fought. 

Concerning the Kharijites, Sriaylihil-lsiain Ibn Taymiyah (may Allah 

have mercy on him) said: 

'TltrAdlii^-iilr-oliite^ttonalitiyrreiiitildieyitreiiiittirtilontttreiiyiei: 
ami ii'fei ti'.ey funs/ be louyin ;ii vnjffffie; lo ff'fcf etttduanu. frhgio.rs 
lexbi t urilterntore, tlte ^.'om/smiuf. 1 :: i'.'iie,:' u;.;trri?' off ftvininv litem. 
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There is no disagreement among the Sunni Scholars that Muslims 
sltimlii iiinj'rtli-nitr v.-ilh liic just ni^n wim fight ,!^,nii:.i liifm (i.e. 
the Kharijites). Yet, there is a disagreement on whether Muslims 
should confederate with the despotic rulers who fight ngiiimi the 
liiutf-'jia-s or not. a is ivp!, v< J urn! some scholars agree that it is 
permissible to ally with unjust rulers infighting against them, and 
it is permissible to do the same infighting against the Dhimmls 
who have breached their covenant with J fuslims; this is the opinion 
maintained by the majority of Muslim scholars. They also maintain 
that it is permissible to fight along with any ruler, whether he is 
righteous or depraved, so long as his cause is legitimate. I hat is, if 
he fights against disbelievers, apostates, covenant-breakers, or the 
iii 1 i ,1 i i i hiii' 

not if the fighting is illegitimate."' 
ll'thnse ivhn suppuri the belielol'iln.' Khi'.rijiic.s ilu nut mutiny against the 
ruler ur Mm' ihe seeds ol dUseiilioii itnuinji ilic Muslim 'ailijivls. lliev should 

nit hi' I i i u ii i i II ii In i [i(i i d N ill i i Jn, Inn ii i 

ilii.-v -ihtiulil In: Jisoviimuirik )H'.ni.'-.hed. lehuked, iui]di:mnei.1, and [ucvuiilod 
from expressing their wicked views and spreading their heresy among the 
Muslims, "'hi'. ^ ;iieu|iiiii;iii oflluivsiliul: :-, n iuxlo iniL lvi^ard iheKhariiites 
as disbelievers, which is also the opinion of the majority of scholars. However, 
those Willi ei.;m,Jd;.T llleiil disivlievur;; rii;iiiii;iin th;il lliey arc In he fought 
against whatever the ease may be. 

Endnotes 



nl Mm .\l:-,i:ih (.;■>:■ I l:.iii| 

6 See Ibn Aba Shaybah (27954) [5/457] 

8 Sec Ibn Taymiyuli's Mapmi ' ril-JViMim (2S/37M. 




Apostasy 



I 11 ii 11 ill i 1 1 l,. h 11 >nl 1 1 i i l > i In 11 ., I 

>r "backsliding". So. an aposi ite isa backslider; Allah, Exalted be He, says: 
"...and do not turn bade..." (Quran: Al-Maidah: 2 I ) 

That is, do not backslide. 



or action. 

There are pres< ribed pen ilties imposed on the apostate in this world and 

n ih ' I l i \ [ni [il i tl " | i i I ii ii 1 1 in 1 i'i ill.- i ji In 

which the Prophet (PBUH) says; 

"If anyone (Muslim) cki.njv; :;: ,r%'iin fit alhisiui (.:.•■■■}, kill him ' 

There is consensus among Muslim scholars on this judgment and its 
relevant rulings, such as separating between the apostate and his wife and 
preventing him tram disposing * I In f n pi before killing him. 



jyij \ :11l v illil M '.Ml IW, HI IIO\.\KVn. vh:mk v;s 

As regards the prescribed punishment awaiting the apostate in the 
Hereafter, Allah. Exalted be I It, states it in the Qur'anic verse that reads: 
"...And whoever of you reverts from his religion ftc disbelief] 
and dies while he is a disbeliever - for rftose, their deeds have 
i <> ... ■,!'.■ if „t the Hereafter, and those are 

the companions of the Tite, ti , -n eternally." 

(Quran: Al-Baqarah: 217) 

Apostasy takes place by committing one of die breaches of Islam, whether 
seriously, playfully, or mockingly. Allah, Exalted be He, says: 

"And if you ask them, they will surely say, 'We were only 
• ■?.' Say, 'Is it Allah and His verses and 
His Messenger that you were mocking?' Make no excuse; you 
• i) belief. ." 
(Qur'an: At-Tawbah: 65-66) 
However, if a Muslim is compelled to utter words of disbelief, he is not 
regarded as an apostate, :>s Alhib. Hailed be He, says: 

"Whoeverdisbelievcsinli.e. denies} Allah after his belief... except 
for one who is form! [id irunim,r his religion] white his heart is 
secure in faith..." (Qur an: An-Nahl: 106) 

The Breaches of Islam by Which Apostasy Takes Place are Many 

The most grievous among them is associating others in worship v.iil, 
Allah, hsalnd lx- I lr. 1'or :s,iii,pk. -.iiiic people associate ollicj!. in worship 
with Allah, such as supplicating the dead, the faithful servants of Allah, arid 
h i in I li [i I I i il II ill. I I mi j.il, tut th. ii nis vov.ms; 

to them, or seeking help and support from the dead as grave worshippers do 

• ii.i . I 'so, whoever commits any ol u-Ji i i nlu I 

to have apostatized. Allah, Exalted be He, says: 

"Indeed, Allah does not forgive association with Him, but He 
forgives what is less than that for whom He with..." 

(Qnr'an: An-Nisa': 48) 
In this connection, Shayfchul-Isiim Ibn T»ymiyah, said: 
"Whoever makes mediators between Allah and himself, ■ > , 1 1 • ■ 
'., and putting his trust in them, has surely 
disbelieved according to the consensus of Muslim scholars." 1 
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the Divine Books has surely apostatized, as he disbelieves Allah and denies 
one of His messengers or one of His Books. The same applies to whoever 
denies the angels or the resurrection after death; whoever does this is an 
apostate, as he thus disbelieves Allah's Book (the Qur'an), the Sunnah 
(Prophetic Tradition), and the consensus of Muslim scholars. Moreover, 
whoever disparages or reviles Allah, Exalted be He, or any of His prophets, 
is considered a disbeliever. 

Similarly, whoever claims piophethood, or believes in anyone who claims 
prophethood after Prophet Muhammad (PBUH), is considered a disbeliever. 
This is because such people thus deny the Quranic verse in which Allah, 
Exalted be He, says: 

"Mahommadisnotthefatheraf[any]oneafyourmen, but [heis] 

Ike messenger of Allah and seal [i.e. the last] of the prophets.." 

(Qur'an; Al-Ahzab; 40) 

Moreover, whoever denies the prohibition of adultery (fornication and 
sodomy), or denies the unlawfulness of any of the consensually and obviously 
prohibited things, such as eating the flesh of swine, drinking intoxicants, is 
regarded as an apostate. The same applies to whoever prohibits something 
nuiicnsiiii I k-imdindispuLililv hi -.vfn I. sti-l i ;:slln-!iiwl'ul slaughter of the animals 
of grazing livestock. 

The same also applies to whoever denies the obligation of any of the 
prescribed five acts of v, oi-sh ip me:i ; intied in. ;hc ibllmvi r.g httdith in which the 
Prophet (PBUH) says: 

"fc/ii. 1 !! ;.i bmii (i;! if.lrr fuihr-.viiij!} fiiv i/iijjii/pfej: )i'sl:!y<;tr liwi 

there is no deity but Allah and that Muhammad is the Messenger 

of Allah, establish/ ,< iaxiii . ' etui Rational) Prayers 

thitifidh <ud /'i i (-.'/.', /'.ii'iM.; tin ,.ul~uH, hi-!ii;,K tl\ immth of 

Ramadan, and performing Hajj (Pilgrimage) to the Sacred House 

ofAllah(ie.theKabah)." 

Whoever denies any of them is deemed an apostate. Additionally, 

whoever mocks religion, despises the Noble Qur'an, or alleges: that 

something of the Quran is lost, missing, or concealed, is indisputably 

regarded as a disbeliever. 



m x pklm itini ;i ani i dim m; i h ' k,\ry i-unjshments 

Shaykhul-Islam Ibn Taymiyah (may Allah have mercy on him) said: 

I ' ei: : ! „,l,„i, xtiuih-tilhi'i ihJn ' ■ w J,. ( jp;s ' •> 

' ii .ii'.. ■!,:,.. ii i iii it r ,,,,.. i| ;i ,,, ,,;,■. .,.,,„ ot 'a religion 
other than Islam or the Shan ah revealed W Prophet Muhammad 
(PBUH) is a disbeliever and his disbelief resembles those who believe 
in part of the Scripture and disbelieve in the rest." 
He also said: 
"And whosoever ridicules the Promise of Allah or His Threat, or does 
notcoiisidei those v.'bo profess,, religion otlu:, Hum Islam disbrtkvers, 
such as the Christians, or doubts their disbelief or maintains the 
validity of their creed, is consensually regarded as a disbeliever" 1 
ShaykhuHsiam Ibn Taymiyah added: 
"Whoevei curses she Prophet's Companions or one of them, and adds 
to his revitement an allegation that 'AH Ibn Aba Tdiib is a god or a 
prophet and that jt <(G„bi '(and mated the Message 

to Mnhanmmt! instead; t, uuduubtedly a disbeliever."' 
Additionally, whoever judges with the positive laws instead of the Islamic 
SharVah, believing that they are more beneficial to people than the latter, or 
whoever adopts the ideology of communism or Arab nationalism instead of 
Islam, is undoubtedly an apostate. 

There are many types of apostasy. For example, claiming knowledge of 
the unseen is an act of apostasy, absolving the disbelievers from disbelief, 
doubting their disbelief, or deeming their creed valid are acts of apostasy, and 
' Ii ngthat rliiiri guidan 11 rtam judgment is more perfect than that 
of the Prophet (PBUH) is an act of apostasy, in addition, detesting something 
brought by the Messenger of Allah (PBUH), mocking something related to 
the religion of the Messenger of Allah (PBUH), and denying a certain reward 
or punishment stated hy bini are acts of .ipislasy. Moreover, supporting Ihe 
infidels and helping them against Muslims are acts of apostasy. The same 
applies to those who believe that some people are permitted to deviate from 
the Short' ah brought by Prophet Muhammad (PBUH), such as t he extremist 
Sufis; they are regarded as apostates. Likewise, those who turn away from the 
Religion of Allah, Islam, refraining from learning it or acting according lo 
its teachings are considered apostates. All the aforementioned are among the 
aspects of apostasy and the breaches of Islam. 






Sheikh Muhammad Ibn Abdul-Wahhib (may Allah have mercy on him) said: 
/ ' r* n 11 (Hi i »■(! ! («l' breaches bctwcei 

, i > i • , ,< i 

when one is forced to commit them. All of them are extremely 
dangerous and they happen so frequen ' I) flu ■> ■ Vtust i 
must beware of them and be on their guard against them. Verity, 
we set < ' ' >i • i i < rath ant 

painful torment." 
These are some examples of the breaches of Islam, which exceed by far 
what is mentioned above. Therefore, Muslims have to learn and know iiiem 
in order to be on their guard against them and be able to avoid them. This is 
brcaust: if one is not aware of She aspects of associali rig 01 hers in worsf' ip i-.'iih 
Allah, one becomes apt to commit it, 'Umar Ibnul-Khattab (may Allah be 
pleased with him), said: 

"The knots (i.e. handholds) of Islam arc about to be unraveled one 
after another if there arise in Islam people n-ho know not the Pre- 
Islamic era." 
So, 1 advise you, gentle reader, to read Shaykhul- Islam Ibn Taymiyah's 
book entitled "Adherence to the Sfrvr;<;[« ray Rej/idrcx Opposing i Peapie of 
the Hellfire" and Sheikh Muhammad Ibn Abdul- Wahhab's book entitled 'The 
Matters in Which trie Messenger of Allah Opposed the People of (he fre- lsl»mit: 
I ii ] 1 mill m by the great Iraqi Muslim scholar 

Mahmud Shukri Al-AldsS, may Allah have mercy on them all. 

Whoever apostatizes must be asked to repent and be given a three-day 
respite; either to repent or to be killed. This is because when ' Uraar Ibnul- 
Khattab (may Allah be pleased with him) was informed that a man had 
uposiafeed after his ernbraceinenl of Islam and had been killed without being 
asked for repentance, ' Umar said: 

"Why have you not imprisoned him for three days, fed him a loaf 

of bread every day, and asked him to repent? Perhaps he may have 

repentedand reconsidered the Commandment of Allah (i.e. Mam). 

O Allah! I have not witnessed it, and I would not have approved (of 

killing the man) if 1 had been informed" 

(Related by Imam Malik in his collection of Ufld'tth entitled 

Al-Muwatia'f 



Mi \ l\ - 1 1 i| ^ i I ,1 , I 

Owing to the fact that apostasy is caused by doubt and is not dispelled at 
once, a respite must be given to the apostate uciore killing him that he may 
meditate and recant. As foi the proof of the obligation ofkilllng the apostate Lf 
he does not repent, the Prophet (PBUH) says: 

II .rr r ,".!„ .),"■! I l l,,llh.: . i'i > iJjw,- I . C ,7/W, Ul.\ I, Ul him." 

(Related by Al-Bukhari and Abu Diwud)' 
The killing of an apostate must be handled by the judge or his deputy, for it 
is a punishment for violating one of the Rights of Allah, so it is the duty of the 

one in authority lo establish ir I he wisdom behind the obligation of kill in:: 
the apostate is the fact that he has known the Religion of Truth and then 
i)l)jiuliinei.l it. '1'Ihls, lie has become a corrupt person who no longer deserves 
to 1 he; hi' has become a corrupted member that may harm the society as well 
as the Religion of Islam. 

Repentance is fulfilled by Littering I.-,..- Two 'lestificalions of Faith, due to 
the general meaning of the Uadiih in which the Prophet (PBUH) says: 
"I have been commanded {by Alkih) le heiii the people until they 
say, 'There is mt deity but All.lh' If they my il, they will pmiccl ilwh 
i I i I if , „,/„ tni 

which they :eill deserve •<> be :tt<!h punished)" 

As for an apostate whose apostasy is based on the denial of one of the 
iunJnmenluK.il f.lainjiis rer.cninik e ;:iin:eiv ill unci irigihe h.vo'lcslil icaUoiis 
of Faith - is fuliilled by I us iseio-nvri'dyir.Liii o! what he has denied. 

An apostate is prevented from disposing of his property due to the 
dependence of other people's riu.li Is on it. just like the property of a bankrupt. 
1'ius, the debts nf, in .i]Kwlate,h,Mnv:ievpii:ses ; u:id the es[jenses of his mniih 
are to be managed through his property, throughout the period he is prevented 
li'iim cnsposiiii.; (if it If the apuslale rrranis and lelurus In Islam, lie retrieves 
his property and he is enabled to dispose of it once again, as the reason for 
jucveni lug hlir. hum disposing uf hi , property is no longer [litre. However, if 
the epiisi.iie .lies ill ut ice, ml. aim:, or as i ul s In t still an aiiost.ile, his 
property becomes fay' (i.e. spoils gained without fighting or war) belonging to 

I lie Muslims' 1'tiblie IVe.isui y. i his is Ivceuse jn iipiisliac is ,n]. f to huve 

tin heirs, tor be is re; '.an led as ,1 disliclieeeis and Muslims do mil inherit from 
disbelievers. In addition, he is not to be inherited by any of the disbelievers, 
no! even iiiu.se to whose religion lie c: inverted, for his apostnsv is by no means 
aiknmvledged. furthermore, an ;■ pustule inherits trom neither a disbeliever 
nor a Muslim, for the Prophet (PBUH) says: 



ir does a disbeliever 

Muslim scholars (may Allah have mercy on ilionii h. ivc disagreed regarding 
the judgment pertaining to the acceptance of the repentance of the one who 
has disparaged or reviled Allah, Exalted be He, or His Messenger (PBUH). 

Some of them are of the opi n i (i 1 1 i I'M t h i :. a- p u i] l a i] c e i s not accepted as regards 

the ildly I r, i ,, I I 1 I I 1 < id h II v -I 

to inherit or have heirs. They maintain that he is to ho IcilU d. an) waj foi I lie 
grievousness o: his sin, :!u- , nn usimks of his creed, and his belittlement of 

'• II L I L 1 ,jll . J bo . 1 .1 I .1 i I r 1 1,1 ,1 ,i lllil I , 'i. Ill i . 1 H ll , I'iMli-lltillll-.: IS 

accepted, for Allah, Exalted be He, says: 

"Say to those who have disb. J *. <■■< !jlh ijifihey ceilic, what has 
previously occurred will be forgiven for them. .." 

(Qur'an: Al-Anfal: 38) 

Likewise, Muslim scholars {may Allah have mercy on them all) have 
disagreed regarding the acceptance of the repentance of the one who has 
recurrently iiposuil i/.e,.:. Smite nf litem maintain Lliul bis repentance is noi 
accepted in this world, and the prescribed penalty pertaining to apostasy must 
lie imposed on him, even if he repents. This opinion is based on the fact that 
Allah, Exalted be He, says: 

"Indeed, those wiHi have U-lk i vd then disbelieved, then believed, 
net - never will 
A llah forgive them, nor wilt He guide them to a way". 

(Qur'an: An-Nisa': 137) 

However, another group of scholars believes that his repentance is 
accepted, basing their opinion on the Quranic verse in which Allah, Exalted 
be He, says: 

"Say to those whn sun ■ i •• ' i '•' ij'lli > ...ise, what has 
previously occurred wilt be forgiven for tfiem*.." 

(Qur'an: Al-Anfal: 38) 

The aforementioned verse is a general one, and the phrase those who have 

disbelieved includes those who have repeatedly apostatized, as apostasy is a 
kind of disbelief. 
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1 ' i m 5; reed regai di ng the accepts nee of the repentance of 
a hypocrite, who pretends to be a Muslim and hides disbelief. Some scholars 
maintain that the repentance of such a person is not accepted, as he cannot 
show any more signs of his reversion to Islam. Allah, Exalted be He, says: 
"Except for those who repent and correct themselves and make 
evident [what they concealed!..." ( Qu ran : Al ■ Baqarah: 1 60) 
rhnl i i i[ I i i i i ) r [ , , , 

of their Islam, it will net surpass their previous state, as they used to show 
blarn and hide liishelkrhmy way. 

However, some other scholars maintain that the repentance of such hypo- 
crites is accepted, for Allah, Exalted be He, says; 

"Indeed, the hypocrites wilt be in the lowest depths of the Fire 
- and never will you find for them a helper. Except for those who 
repent, correct themselves, holdfast to Allah, and are sincere hi 
their religion for Allah, for those will be with the believers. And 
Allah Is going to give the believers a great reward." 

(Quran: An-Nisa': 145-146) 



Among the sects of atheism and disbelief are those who believe in the 
' ! ' (im ji i ii i, | hessn i I i ' i i libei ,m ml 

Other examples of disbelief are the one who prefers his master (or si ikh) to 
Prophet Muhammad (PBUH) and the one who brh< i ! | p 
knowledge, he is exempted from what is d i inel) irdained >rohil ted ihi 
same applies to the one who believes that if he possesses knowledge, he is 
permitted to profess I In: creed of the Jews, [lie Christians, <ir suchlike sects that 
have abjured Islam, such as the extremist Sufis and others. 

Muslim scholars (may Allah have mercy on them all) have also disagreed 
concerning the validity of Islam embraced by a discriminating child and 
the ruling on his apostasy. Some scholars maintain that apostasy of such a 
discriminating child occurs if he perpetrates any of its bias, because if the 
Islam of ape on is d lis a] i deemed valid as well. Since 

Islam emb i i n h I u I , M , ,, d ii 

yet such an apostate child is not to be killed until he is asked to repent after he 
has reached puberty and has been given a thiee-day respite then. If he repents, 
his repentance is accepted, but if he does not, he is to be killed. 
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Moreover, scholars have disagreed regarding the one who abandons the 
performance of prayer out of negligence despite his acknowledgment of its 
obligation. The sound opinion in this regard is that such a person is regarded 
as a lisb liever. This is because the Prophet (PBUH) says: 

"Between a mini tmtl polytheism and disbelief is the negligence 

He (PBUH) also says: 
'"'I '/ir (only) cmiwnlion between us iiud them (i.e. the diihelieeers) 
, - m tcgleijts it ) ii ic in i >' 

In addition, Allah, Edited be He, says: 

"{And asking them], Whatputyou into Saearf" They will say, 
'We were not of those who prayed. ..'" 

(Qur'an: Al-Muddaththir: 42-43) 
Allah, Exalted be He, also says: 

"But if they repent, establish prayer, and give Zakah, then they 

are your brothers in religion. .." (Qur'an : At-Tawbah : 1 1 ) 

The aforementioned noble Quranic verse indicates 1 ha 1 whoever does not 

perform p raye r is not on e of our fellow Muslim brot hers, unless he "establ ishes" 

prayer, as mentioned in the verse, not only acknowledges its being obligatory. 

Moreover, the Prophet (PBUH) said: 

'Islam is built on (the pllowin tfive (prinetpl ' , fying tl 
there is no deity but Allah and that Muha madisil s i 
of Allah, establishing the (compulsory congregational) prayers 
dutifully and per fatly..." 
The Prophet (PBUH) did not say, 'acknowledging the obligation of prayer," 
but he said, "establi " i i 

UntorUmatdv, slackness and nc^ligenc*: !'^i'!l"<iin^ prayer h-Ave bo.:ome 
so recurrent nowadays. Ii is really a serious matter, so those people who are 

up i h i ii II I 1 n ll I til' lit! 

as prayer is the basic pillar of Islam that safeguards one against immorality, 
wrongdoing, and sin. 



■'- i'K:.vni: ii-r> -mi uivt.:i ;i.i ui'-jaky ir^Mi.wi \ts 



1 Aflhlkbiri (.51)1-1 >/lR«j. A!mi (Jwiud IlaM) |4.\1W|, A!Yirii,,dhiU!62) |4'Wj, 
An- Nasal (4070) !4.'IJ()| aial [bn Maiah C.^5) [3/214]. 

2 See the ibutnote in .-V-Kuiw/ .•■!(- Murfti ' 1 7/400| . 
."! See the footnote in Ar-lt,M',J,M-\hir!ii ' !7f4t!2|. 
4 i I n [ mi il ui i ;.,' j i i ;i , i 

a Malik !B(,')i and Urn ALhi Mia; I ..: I, i.ir |j) |(„'444|. 

' I lull in l-l ,- I n| \ ,i „,l i | ( ,| , InaJhnm,;, | i;:^. 

An Ma, ,i Minn ,i ,il| „„l ll„, I ,„|, ,.- i-.| |l.i[ 1] 

7M..,L,i. ( I. \- !|l. .■!:,(, I., ,<-,.. \i -Riikliiii (1 399) [3TO1 ]and Muslim (124) (1/150]. 

K 1 111 I. -i I '!lM1M...i[iiii,-. .if IjiIi: Sa'.rli",. 'I i.,-,li]y lhal 1 1 „■,,.■ r ,„> Jul', i ail Allah ami 

that Muhammad is the Messenger of Allah." 

'> Among Ik rulings Mating to apostiis; is II at [lit apnstali and his (Muslim) wife are 
to be separated. Yet, if he repent; before her wiiting period is done, they can reunite in 
marriage, and if the wailing period ., iaaic before lie repents, the marriage contract is 
deemed invalid from th a t ii ,1 ,■ a ,■ r . f ,m ,: ■. i , i ,1 , 1 1 , ij. ., i -, i , I i ,., ..■ .. vl i i i he | liM j aposlatad before 
In illairia.mnv^mi, laii I.,vl. Al I'.li !.l,.'.,: :r,7r, ;:■ I I j; ( , I and VaaJia, (.| I I ftl |,vii| 

'"Muslim (243) [1/259], 

I ] Saqer. One of the gates or layers of the Hell fire. 
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Food 



Food is the means of n 


lurishment of the 


human body, and its effect is 


idlecled on mans behavior 


and conduct; hen« 


go 1 ,ii . L il loud has a good 


tTi'ed on the human hiring, 


and evil food has 


i-ii d'l 1 Li L 


Allah, Exalted be He, has c 


mmanded His ser 


mi ', i gi >< i - -i! u i 1, 


and has forbidden ihem frori 


n eating what is unlawful. This is illustrated in the 



[lowing verses: 

• Allah, Exalted be He, says: 

"O mankind, eat front whatever is on earth [that is] lawful 
and good. , ." (Qur'an: Al-Baqarah: 1 68) 

■ Allah, the Almighty, si so says: 

"O you who have believed, eat from the good [i.e., lawful] things 
which We lwve provided for you and fa-grateful to Allah if it is 
[indeed] Him that you worship." (Qur'an: Al-Baqarah: 1 72 ) 



(-Ml 



m root) 



« In addition, Allah, Exalted be He, says: 

"O messengers, eat from the good foods and work righteousness. 
Indeed, I, of what you do, am Knowing? 

(Qur'an: Al-Mu'miniin: 51) 
• Allah, the Exalted, also says : 

"Say, 'Who has forbidden the adornment of [i.e„ from] Allah 

which He has produced for His servants and the good [lawful] 

things ofprovisionf " (Qur'an: Al-A' til: 32) 

Linguistically, food is generally everything that can be eaten or dtunk, and 

all kinds of food are originally lawful according to the general meaning of the 

"It is He Who created for you alt of that which is on the earth.." 
(Qur'an: Al-Ba<jarali: 29) 
In addition to this verse, there are many legal texts in the Quran and the 

I I >i Hi i 1 i ! ii lI an idi ' J i in! i - ! i 

is particularly excluded. 

With regard to this, Shaykhul-lslam Ibn Taymiyah says: 
| , i i , 

if/ir j dries iir.i'fiti r'a-tls. 'I net is, -Wall, the Miiiigiiiy; has nuuie kir.-jul 
the good food for those who make use of it in obeying Him, not in 
disobedience. As an illustration to this. Allah, lixatted be He, says, 
'There Is not upon those who believe and do righteousness [any] 
blame concerning what they have eaten [in the past]../ (Qur an; Al- 
jVIo'idah: 93) Therefore, it ii impermissible w utilize lehul is lawful in 
disobeying Allah. For example, it a mil permissible io give meat and 

bread to someone who drinks ah i,. 1 ,,, -Moralities Those 

who eat from the lawful food and do not tin 

' nt 'Then you will surety be 

asked that Day about pleasure,' (Qur'an: Al-Kawthar: 8) " ' 
The verse means that one will be asked on the Day of Judgment whether 
one has thanked Allah in return for this pleasure or not, Allah, Exalted be He, 
has allowed the believers to avail themselves of the lawful things as indicated 
in the following noble verse: 

"They ask you, [0 Muhammad], what has been made lawful for 
them. Say, 'Lawful for you are [all} good foods..." 

(Qur'an: Al-Ivffidah: 4) 



Allah has clarified to His servants what He has forbidden them to eat or 
drink, as He says: 

"...He has explained in detail to you what He has forbidden you, 
'• ■<> • 'i shot to which you are compelled.." 

(Qur'amAl-An'am: 119) 

Thus, any food that is not prohibited by Allah is deemed lawful, as 
illustrated in the riuW mi; U,vMi',i m which the Prophet (PBUH) says: 

'■Ijj'.i'i, Aimi-tftiy i:.„f liwr \iiiji.iiii he !<■■-, has mode- titilipiHons 
so do not neglect them, and He has set limits so do not transgress 

' 1 J l> 1 l' . L I 

He has not made a mention of (other) things (i.e., He has neither 
decreed them lawful nor proltitiHed) not out of forgetfulness so do 
not seek to know them." 1 
Imam An-Nawawi (may Alkali have mercy on him) commented on this 
hntt.hh sj.'ini;. flu- ; ,, i'..,^ ...J ,■.!,■,.,;] hoih'th i-.'.-.-i ■'. , i,-hu,;( hi A, I lhmitj,tt.<it 
and other compilers ofHadith." 

Any kind of food, drink or clothes that is not prohibited by Allah or His 
Messenger (PBUH) is considered lawful and it is impermissible to prohibit 
it. That is because Allah, Exalted be He, has defined and explained to us 
what is prohibited; thus, whatever Allah prohibits is well- explained. As it is 
impermissible hi sane I ioiiwiml is pneiibiu-d, it is.iko impermissible to proliih:! 
what Allah has decreed as lawful and has not mentioned as prohibited. 

The rule of thumb in this regard is that any pure and harmless food is 
lawful, in contrast to the impure food such as I lie nx:ai of dead animals, blood, 
droppings, urine, liquor, hashish, and anything defiled with an impure object. 
J! such things are forbidden, as they are all evil and harmful, based on the 
following verse in which Allah, the Almighty, says: 

Friij.'i' ii. ,■■, blood, theflesh of swine..." 

(Quran: Al-Ma'idah: 3) 

As for the dead, it is the animal that dies without being slaughtered 
according to the legal way of slaughtering. It is forbidden by reason of being 
an evil food, as one's purity is surely affected by the kind of food one eats. 
i'loliibiiing such kinds of food is one of the virtues ni ilu- sluiri'nh ;i:,l;:..mi,; 
Law), However, if one is compelled to eat such a food, it is lawful for him to do 

■ I \vn) r I l ispeel i i lllg Jill L J l HI Mill l Mlllll I 1|| i L 
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of necessity. This is because 1 Ik- evil impure el feci of die evil load is only there 
when one is willing to accepi eating Mich a kind of food. So, when one is 
obliged, undei the circumstances of no rssily, to cal such a food, one's purity 
is not affected by eating it, as the bad effect only happens when one voluntarily 
eits sueh .in t'. il lood I bus ■* u*i. tlioi'L i' no eli:»K * oilici than eating evil 
food, there is no harm in eating it. 

As for blood, it is the blood shed as a result of slaughtering an animal. 
People of the Pre-lslamic Period of Ignorance (Al-JMtiyyak) used to put it 
in the entrails, grill it and eat it. However, whatever blood remaining inside 
the flesh of the slaughtered animal or in the veins is lawful. Rather, it is mil 
considered impure even if one touches it with the hand or with a pier e oi 
cotton for example and it leaves visible traces. In this respect, Shaykhul-Islam 
lbn Taymiyah (may Allah have mercy on him) says: 

"The right opinion is that the Mood that is forbidden is the shed, the 
spilled or the poured blood; however, the blood left in the veins is not 
deemed prohibited by any of Muslim scholars"* 

Moreover, it is prohibited to have any kind of food or drink that causes 
harm to the body, such as poison, intoxicants, hashish, or tobacco. Allah, 
Exalted be He, says: 

"...And do not throw 1 yourselves] with your [own] hands Into 
destruction..." (Quran: Al-Baqarah: 195) 

I'hisnobl Out in i e in i i 1 [ lull m >j iting or drinking 

aiivllihis; [|i;-i. niiiv cause Brut. In addiiioi , Ihne are many other legal proofs 
that emphasize the prohibition of any kind of food or drink that may be 
harmful either to one's mind or body. 

Lawful kinds of food are divided into two kinds: animals and plants such 
as cereals and iro i In i irmlcss kind of food is lawful. Animals in 
Uii-n are divided into two kinds: land animals arid sea animals. Land animals 
are lawful excepi dins,.- types prohibited a\ the Lawgiver n\ Slxirt'ati and thei 
are as follows: 



"The Prophet (['111 H) fori I ting > the meat of don, 

liiio ,'ic pCltliiud ,!h l . ii, (j; :ij 'tirl o.vr . r /i(i, ses ' ' 



(Related by Al-Bukhari and Muslim) 



Ibnul Mundhirs.n i i nong Muslim scholars 

regarding the prohibition of the flesh of domestic donkeys"^ 

• Land animals that haw: fiui^s used for preying are also prohibited, 
accordingto thehadith narrated by Abu Tha'labah Al-Khushanr (may 
Allah be pleased with him) who has said: 

The Ji ' lUli)p •hibited eating any of the fanged 

beasts of prey." 

(Related by Al-Bukhari and Muslim) 

There is only one exception to this ruling and that is the hyena; it is 
lawful to eat its meat as indicated in the hadith narrated by Jabir (may 
Allah be pleased with him) as: 

"The Messenger cfAitah (PBUH) ordered us to eat (the flesh of) hyena"' 
In this connection, the great scholar Ibnul-Qayyim (may Allah have 
mercy on him) has said: 

"The animals that are prohibited are these having the two attributes 
of having fangs and being predators by nature such us lions, wolves, 
tigers, and leopards. But, as for the hyena, it only has one of these two 
attributes; It has fangs but it is not a predator beast by nature. The beasts 
of prey are forbidden to be eaten owing to the predatory nature they 
possess which is transmitted to the one feeding on them. However, the 
hyena is not cot hit * t nether linguistically 

or conventionally."" 

• Birds are generally lawful to be eaten, with the exception of birds with 

talons used for preying and hunting animals. Examples of such birds 

are eagles, falcons, and hawks. The prohibition of eating such kinds of 

birds is illustrated in the hadith narrated by Ibn ' Abbas (may Allah be 

pleased with him) who has said, 

"The Messenger of Allah (PBUH) prohibited eating any of the fanged 

beasts of prey or any of the birds having talons." 

(Related by Abu Dawud and other compilers of Hadith)' 

Imim Ibnul-Qayyim (may Allah have mercy on him) says: 

"There are recurrent narrations related about the Prophet (PBUH) 

indicating that he (PBUH) has prohibited eating animals with fangs, 

i.e., beasts of prey (or birds with talons). The validity of such traditions is 



<>-H 



irnfuw.hk <K,-orJii:, : :o iiic h,u!i:hs B,ir.«d in -..Iff (!«, Aim K!ib. Ik, 
'Abbas, AbUHuraymi, and Abii Tka ■\abah Ai-Khtuham (may Allah be 
pleased with them all)" 1 " 
• Among the birds thai are forbidden to be eaten are those which feed 
on carrions, like vultures and crows, owing lo the evil food they feed 
on. It is also prohibited to eat the animals that are considered foul, 
such as snakes, rats, and insects. Shaykhul-Islim Ibn Taymiyah (may 
Allah have mercy on him) says: 

"it h. niH!niinOH>r: n^,\-j<l upon '.<!t!0:,<\ Minii:,, ■s.-.iioinys tint! *:ati<><< 

.■■.u.-t.i'u'.i ,m,! ii-ivpima :■■■ pmiiibilcJ. Tinw/on; if any iijii' ,i\n nn ■.',■ 

animals regarding thru: ,-ix l.-mful in !■■■ Mien, he is to be urged to repent 

Iti/'i- ik'nyin^ an <;y<-:c<> upon L'^nl nibuy'i : and u4toi".ry n:g<?'ti< the! 

,w i i < I i ,::••> < i- iot:<;i',;::\i iiifii! i , it \ 

disobedient lo Allah and His Messenger (PBUH)."" 

■ As mentioned above, il is prohibited lo e.i; inseds, as they are injurious. 

Among the animals that are prohibited is whatever is bom as a result of 

copulation between an animal that is lawful to be eaten and another animal 

pioliibiloi:. lo Ik: e:i.krj, such us die mule, <vbid> is d'ie Lil'lsp-iny of a horsoand a 

domestic donkey. The reason behind pmhi/ndn;; i Ik- runic of such an animal 

is giving priority to the aspect of prohibition over that of lawfulness. 

Some i >- Li ■ li'ii -■ hoi ii ml 1 iini 'ji ijn i ,ii j n.il prohibited to be 
eaten in six types: 

1) Animals particularly stated in the Qur'an and Sunnah such as the 

domestic donkeys 
j) Ammals restricted by certain characteristics and criteria, like the 
tanged beasts of prey and the birds with talons 

3) Whatever feeds on carrions, like vultures and crows 

4) Whatever is pernicious and injurious, like rats and snakes 

5) Whatever is born us ,i i ;.:-.uli nku; million, between two animals, one of 
which is lawful to be eaten and the other is prohibited, like the mule 

6) Whatever the Lawgiver of SharVah has ordered us to kill, like the five 
pernicious animals (i.e., the rat, I Ik: snake, the scorpion, the rabid 
dog, and the kite), and what He, the Almighty, has forbidden us from 
killing, like the hoopoe, and the shrike. 
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All other animals and birds that are not included under the above- 
mentioned categories are considered lawful according to the rule stating that 
any thing is deemed lawful until proved otherwise. The examples of such 
animals are horse animals I gi ing livt i ick, poultry, zebras, antelopes, 
ostriches, rabbits and other wild animals. All these animals are considered 
good food, so they are included under the meaning of the Quranic verse in 
which, Allah, Exalted be He, says: 

"...and makes lawful for them the good things" 

(QurantAl-A"raf:157) 

The;ai(aJfln lJ! ofcows and camels are excluded from being of lawful food. 
Imam Ahmad, Abu Dawud and other compilers of Hadith have related that 
Ibn ' Umar (may Allah be pleased with him) has said: 

"The Messenger of Allah (PBUH) forbade eating jallalah or (drink- 
ing) its milk."" 
It is also related on the authority of ' Amr Ibn Shu' ayb that the Messenger 
of Allah (PBUH) forbade eating the meat of domestic donkeys and (forbade) 
■■idini- is'.ili'iUih or filling lis meal ' . II dues not make any difference whether 
i ■ i i c iii Ui i .'i i fi is from the animals of grazing livestock, poultry or other animals. 
Moreover, its milk and eggs are also considered impure until the animal is 
detained for three days' and fed on pure fodder only. In this regard, Ibnul- 
Qayyim says: 

' , n ' 'i i i ' uti-i 

jt > >, i it' r ;h,>:: i I, i ( < 1 ;7> nh-i-t < 

milk hixmm in^jul. I iii, :v;-.\ ij pii'-.m ,wd fruits t'.re -watered with 

lf i i . i n, \'l n n < ii j j i I , L I 1 i t i • I iJi'i I II 

i i ■ ' i i / in In. i 

converted to good and lawful food by means of pure water" 
Eating onion, garlic and suchlike foods with a bad smell is detestable, 
especially when attending mosques, as illustrated in thefcodirfi in which the 
Prophet (PBUH) says: 

U 'iOfl'i eN I i r I ' L I I L I I i Hill t]l,i 

If any one is compelled by necessity to eat a prohibited food other than 
poison food, lest he should perish, it is deemed lawful for him to cat only tliu 
amount that will support him and keep him alive. The proof of this is shown 
in the noble verse in which Allah, Exalted be He, says: 



"...But whoever is forced (by necessity], neither desiring [it] nor 
transgressing [its limit], there is no sin uponkim..." 

(Quran: Al-Baqarah: 173) 

Also, if anyone Ls compelled to eat from the food of others, provided that 
the owner of such a food dues not face the same drcumstances of compulsion, 
the former must be offered whatever may keep him alive in return for paying 
the price of the food. Furthermore, Shaykhul-Jslam Ibn Taymiyah (may Allah 
have mercy on him) says: 

"Ifihc pawn inn* 1 m 1 v;ih ks not have to pay 

compemni km in return far find, far fading the hungry tmd clothing 
the. i i> a 0" ' ' ' 1 'Mill H o 1 > mi ' individual duty" on 

in..:- psritw other than whom no one can undertake such a duty 

Moreover, if someone is compelled to use the properties of others without 
consuming such property, like using clothes to protect the body from coldness, 
a rope or a bucket to obtain water, or a cooking pot, he must be given such 
things at no cost, provided that the owner is not in need of them. This is 
because Allah, the Almighty, has dispraised withholding such things from the 
poor in the Qur'anie verse: 

"And withhold [simple] assistance? (Qur'an: Al-Ma' un; 7) 

Commenting on this noble verse, Ibn "Abbas, Ibn Mas'ud and others said: 

"This verse reft 1 1 ' . nsiis people share and borrow among 

themselves such as axes, pots, buckets and the like? 

It is permissible for a passerby to eat from the fruits of a garden that has 

neither a fence nor a guard, whether the fruits are still on the trees or have 

fallen to the ground. However, one has no right to carry anything of it. This is 

the opinion adopted by Ibn ' Abbas, Anas Ibn Malik and others. Yet, one is not 

to climb a tree, nor aim at it with a thing, nor eat from collected fruits, except 

In short, a person passing by a garden is allowed to eat form its fruits 
provided that the following conditions are fulfilled: 
First: It must have neither a fence nor a guard. 
Second: The fruits must be either still on the trees or fallen to the ground 

but not collected. 
Third: He must not climb a tree, but just pick the fruits without ascending. 



Fourth: He must carry nothing of it with him. 

Fifth: He must he in need of such food as stipulated by the majority of 
Muslim scholars. 

Acc o rd i ugly, if any of the above- mfjEiiioncd cundiikms is nm fulfilled, one 
is not permitted to eat from such a garden. 

A Muslim should lni.sl ;i M-.islim Inivding 1 !.i i ■.. 3 l l ■ ; 1 1 villages, for a day ,uid ;.i 
night. However, in towns providing accommodation, it is not obligatory because 
restaurants and iioiu-ls i;n; br ttuind therein, so ihe traveler is not in need of 
being hosted, in contrast to the case in villages and deserts. Hosting a Muslim 
pissL'iiger is a duty according to the&aifft/i in which the Prophet (PBUH) says: 
"Whoever believes in Allah and the Last Day should serve his guest 
geiKiwisly by giving him his reward." They (the Companions) 
asked, "What is his reward, Messenger oj Allah?" He (PBUH) 
said, "(To be entertained generously) f\yr,i day and a night." 
(Related by Al-Bukhari and Muslim) * 
ll 1 I ml hosting t 1 i 11 1 cd in 

phrase "Whoever believes in Allah..., which indicates that one's true faith is 
dependent on showing hospitality to one's guest. It was also related in the Two 
SahJte™ that the Messenger of Allah (PBUH) said: 

"If you slay with souu: people our! liny entertain you as (hey should 
do for a guest, accept their liospii.ilily, but if they do not, take from 
them the right of the guest they should offer."' 1 
The story of Allah's Prophet Ibrahim (Abraham) (PBUH) with his guests, 
1 ;n i ■: !] s h ows how he entertained them with a cal f, indicates that has rs i 1 1 1 1 1 1 . 1 ■ i s u 
characteristic of the religion of the Prophet Ibrahim (PUBH). It also shows that 
one should offer the guests more than what one usually eats. This is one of the 
virlues mid nnblt miTils of tin.- religion wlik'i remained lliruiiglioiit Ibrahim's 
offspring until Islam came, stressed them and urged Muslims to adhere to them. 
Moreover, islam has entitled the wayfarer a right among the ten due rights 
mentioned in the noble Qur'anic verse in which Allah, the Almighty, says: 
"Worship Allah and associate nothing with Him, nsui to parents do 
good, and to relatives, mph, 

neighbor farther away the companion at your side, the traveler..." 
(Quran: An-Nisa': 36) 



Allah, the Exalted, also says: 

"So gfwt the relative his rigit, as well as the needy and the traveler. . ." 
(Quran: Ar-Rum: 38) 

The religion of Islam has also assigned a right in the Zaktih, among the 
eightaitegoriesiliiii.sreriilillcJlii revive thcZnhb'r, lobcpn id in Lin- wayfarer. 
I he vvaj farer meant here is Ihe traveler whti cmnol afford to continue on his 
journey or return home. 

All praises be to Allah for this perfect religion a ml that wise and Divine 
Law which is granted to Muslims as a guidance and mercy. 
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Slaughtering 



1 i.l in., tin in! ni l,il h i il ii I I it .i !■■ l lili-d I, 1 1 Ins I i . n i i 



Faqihs (may Allah have mercy on them) have defined sUiCghlvrinj; ;i-.: 

! I ! I 111 I I I ! II [ I I I I 

.Him Inn. Hi. u mill Hi i! n i.l I. -.1 j ii i'.l*. Kir linns; ,ikl Inr n t mi. 
Allah, the Exalted, says: 

"Prohibited to you are dead animals, blood, the flesh of swine, 
and tkat which has been dedicated to other than Aliah, and 
[those animals] killed by strangling or by a violent blow or by a 
headlong fall or by the goring of horns, and those from wliich a 
wild animal has eaten, except what you tare able to] slaughter 
[before its death}..." (Qur'3n: Al-IVfi'idah: 3) 
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That is to say, the animal that can be slaughtered before it dies is deemed 

] ul i II I 1 % I I I 1 I 1 I 111 

first JnuinEig the animal or v: is the first step. 

Slaughtering is obligatory and the meat of the animal is not considered 
lawful unless, it is slaughtered Hccm-iiirig in ilie rulings of. Shan'nh. Therefore, 
the animal that is not slaughtered in such a way is considered dead and there is 
• hi i! ■ i i 'i ; 'i i.li m scholars that the dead animals' meat is prohibited 
to be eaten except in case of necessity. Allah, the Exalted, sayst 
"Prohibited to you are dead amimtls..." 

(Qur'an: Al-Ma'idah: 3} 

ii i il mi i a lawful to be eaten without slaughtering, 

for the dead animals o tii .>,. uv lawful. This is hat d nn the hadhli nairatcil 
bylbn Umarwho narrated thai the Messenger of Allah (PBUH) said: 

"Two dead (animals) and two (organs containing) blood have been 

made lawful to us (Muslims). The two dead (animals) are the whale 

and the locust, ami the two (organs fmitaining) blood are the liver 

and the spleen." 

(Related by [mam Ahmad and other compilers of Hadith)'. 
The Prophet (PBUH) also said regarding sea animals: 

"It (the sea) is ill em hose dead animals 

(the fish) are lawful (to eat)."' 

There are Four Conditions for Lawful Slaughtering 

The First Condition: The slaughterer must be legally competent. That 

is, the one who performs slaughtering must he sane, professing a heavenly 
religii [iislim or a p n belongil to the People of the Scripture, 

Thus, whatever is slaughtered by an insane, a drunk or a child under the age 
of discretion, is judged as unlawful, due to the invalidity of the intention of 
ii I i fsucli in for their lack of discretion. It is also 

unlawful to est what is slaughtered by an idolater, a Magus, an apostate, or 
the one who resorts to graveyards and seeks the help of the dead, because il is 
considered a sort of major polytheism. 

Nevertheless, the slaughtering done by disbelievers, who belong to the 
lVnpk: of | lie Scripture, Jews and Christians, is deemed lawful. In this regard, 
Allah, Exalted be He, says: 



"...and the food of these who wi 

That is to say, Allah h.i > IN i , tu ] mi s, to eat whatever is slaughte red 
by a Jew or a Christian. It is worth mentioning that there is a consensus among 
Muslim scholars regarding this matter. Imam Al-Bukhari (may Allah have 
mercy on him) related that Ibn Abbas (may Allah be pleased with him) said: 
"The jam! meant in the verse is their tiauglHcicd animals." 
It is also indicated in the meaning of the aforementioned verse that it is 
unlawful to eat what is slaughtered by a disbeliever who does not belong to the 
People of the Scripture, which is an unanimously agreed upon opinion. 

It is permitted to eat the animals slaughtered by the disbeliever who 
belongs to the People of the Scripture in contrast to those slaughtered by other 
disbelievers. This Ls because the People of the Scripture, lews and Christians, 
believe in the prohibition of slaughtering animals for other than Allah and 
also believe in the prohibition of dead animals, based on the teachings of their 
Prophets. Contrarily, other disbelievers may slaughter animals for the sake of 
idols and regard the dead animals as lawful. 

The Second Condition: Availability of a tool for slaughtering. 
Slimghtmng is per mi tted with any sharp-edged tool that causes blood to gush. 
This tool may be made of iron, stone or other materials. However, it is unlawful 
to slaughter an animal using a tooth or a claw as a tool. This is according to the 
hadith in which the Prophet (PBUH) said: 

"If the slaughtering tool causes blood to gush and if the Name of 
Allah fi menUnm.■ , i / i< I . m, ,ca it itmal); hut do not 
slaughter using a tooth or a nail" 
(Related by Al-Bukhari and Muslim)' 
With regard to this hadith, Imam Ibnul-Qayyim (may Allah have mercy 
on him) says: 

"The hadith warm us not to slaughter singi > - • < 

some bones may be impure, or because slaughtering with a bone 
a in an ii t make use of 

it*. The hadith also confirms this as he (PBUH) said after that, '...I 
will tell you why: As for the tooth, it is a bone, and as for the nail, 
it h the knife used by the Ethiopians.' The hadith declares that it 
is not lawful to slaughter using Use moth as it is a bane, and that it 



is unlawful w stmti>lisrr \i>:n$ nail.- us they were used as knives for 

slaughtering by the FJltwpmiisfu-lw m'n: disbelievers)."" 

The Third Condition: Cutting the throat which is the respiratory Hack, the 

esophagus, which is the passage of food and drink, and one of the two jugular 

veins. Shaykhul-Islilm Ibn Taymiyah (may Allah have mercy on him) says: 

: 7.'J >i\>ifyiili:ri;iy. file rsoyi'tt^us. tin' tiirott! \uul 'hi- ivo inynlttr iritis 

have to be cut. Yet, according to the soundest opinion, cutting three 

out of these four still makes the slaughtering lawful, whether the 

throat is one of these three parts or not, for cutting the two jugular 

" ' i 

cause the blood to gush"' 
Concerning the way of slaughtering camels, it is an act of the Sunnah 
(Prophetic Tradition) to stab the camel by an edged tool at the upper part 
of its chest, whereas other animals arc ,:iiHL«lil,'iv,l by cuiliug the throat. The 
reason behind specifying such particular parts in the body of the animal to 
be cut while slaughtering is to ensure the blood gushes out. Si u h spots are the 
inriiiiiii oi wins. TIiiti: linv, ill-, will make the slaughtering faster, the meat 

m icii li l m,i I, s^ pain to the slaughtered animal. The 

Prophet (PBUH) says: 

"When you slaughter, slaughter in a good way."' 
With regard to those animals that the slaughterer cannot manage to 

1 1 i lii i i mm II ii 

into a well and the like, they can be slaughtered by injuring the animal at any 
mi i it 11 i I ill's ill i iM ii njl ji the n ii I i i, il i , 
to the Shari'ah. This is illustrated in the fcaflrfi narrated by Raff (may Allah 
be pleased with him) that says: 

". . One of the camels once ran away, so a man shot it with an arrow 

that stopped it. Thereupon. ti„ .. i , f , if',„i , PBUH) said, 'If 

tiny nninu-l runs awi>) from you, rrecl it tt: this way ti t, shoot ii 
with mi srroH-J.' "" 

(Related by Al-Bukhari and Muslim) 
Other hadlths indicting the same meaning have been narrated on the 
authority of 'All Ibn Abii Tilib, Ibn Mas'ud, Ibn 'Umar, Ibn 'Abbas and 
' A'ishah (may Allah be pleased with them all)'". 
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The animals injured by slranj'liiij', by ;i violent blow, by a headlong fall, 
or by the goring of horns, and those from which a wild animal has eaten, can 
be lawful provided that the animal is caught while still alive and slaughtered 
before it dies. This is based on a noble verse: 

"Prohibited to you are dead animals, blood, the flesh of swine, 
and that which has been dedicated to other than Allah, and 
{those animals] killed by strangling or by a violent blow or by a 
headlong fall or by the goring of horns, and those from which a 
wild animal lias eaten, except what you [are able to] slaughter 
{before Its death}..." (Qur'an: Al-Ma'idah: 3) 

That is, when the animal is slaughleretl hd'ort ii dies, ii is deemed lawful 

. The animal killed by strangling is the animal strangled by a rope or 
the like wrapped around its neck. 

• The animal killed by violent blow is the animal that is stricken by 

a violent blow causing it to die. 

• The animal killed by a headlong fall is the animal that has fallen 

from a height. 
. The aoimal killed by the goring of horns is the animal that is 

butted by another animal anil miist'iniiriLilv dies. 
.Theanimalfromwhichawildanimalhaseatenistheanimalthat 
is hunted and killed by a wild beast such as the wolf and the like. 
In consideration of the lawfulness of slaughtering such previously 
mentioned kinds, Shaykhi-Islam Ibn Tkymiyah (may Allah have mercy on 

". ..If suds an animal is ilmightcreil and the nonmtl red Uomt, which 
is not the blood of tt deml animal, gmhed out of it. then it is deemed 
lawful to cat its meal, even if the animal does not move its iorelimli 
n<li it or W o wave its tail or the like" . 
The Fourth Condition: The slaughterer must say tasmiyah" while his 
hand is doing the act of slaughtering, as Allah, the Almighty, says: 

"And do not eat of that upon which the Name of Allah has not 
been mentioned, for Indeed, it is grave disobedience..." 

(Qur'an: Al-An'am: 121) 



ImSm Ibnul-Qayyim says: 

"There is no doubt that uttering the Name of Allah while slaughtering 

'III , I, I I Ml 'I I if, II , , .',' ,1 I,,, 1,,,, <,,,,„ f'lL vf.'iylllLltl jll.jV 

r/ie slaughtered animal On the contrary, if this condition is violated, 
Satan will beset the slaughterer and the slaughtered animal and will 
cause foulness to the animal. The Prophet (PBVH) used to mention 
the Name of Allah when slaughtering. Moreover, the aforementioned 
noble verse indicates that the slaughtered animal is not lawful to be 

eaten if the Name of Allah is not mentioned - In >i ;,' , n ■ in . 

even if the slaughterer is a Muslim"" 
In addition, it is considered an act of the Summit In say \akhir (savin;', 

"Mhilni-Akbar" (i.e. Allah is the Greatest)) along with mentioning the Name 

of Allah. 

Proprieties of Slaughtering 



"Every one of you should sharpen his knife, and let the slaughtered 
animal die without causing it suffering."" 

• Itisdetestabletosharpenthekm] ihesLv.i In ri ir; fool while being seen 

by the an imal . Th is is based on the hadith related by Imam Ahmad as the 
Messenger of Allah (PBUH) ordered that knives should be sharpened 
and that they (knives) should be hidden from the animals". 

• It is detestable to turn the animal to a direction other than that of the 

qiblah". 

• It is detestable to break the animal's neck or skin it before its body 

It is an act of the Sunnah to slaughter the camel while it is in the standing 

position and its leii iorelimb is shackled; and to slaughter the cow nr the sheep 
while it is lying down on its left side. And Allah knows best. 






[ Alii (5725! ' ikI Ii>i lai;ili(i:iS) |* 7(i] 

2 Abu Dawud (83) [1/52], At-Tirmidh! (69) [1/100], n.n-Nasa'1 (5 
Majah (386) [1/236], 

3 See Al-Bulthirl I9/7S7J. 

I iril | J I ii 1 i I 065)[7/124]. 

i Bones are the fo ml of t h e beli cvcrs of the j in n as stated in o t her Pn>| 
6 See/'MnMi-MHWH^nii (4/162). 



8 Muslim (1955). 

9 Al-Bttkhirt (5065) [7/124J and Muslim (3075) [6/226]. 

10 See Al-BufchSri [9/789]. 
U Set Al-Ikhtiyirit p. 46i. 

i: - 'i , 1,-iui ft- ' u I .!, N.m, i Uljhj 

1 3 See the footnote of Ar-Sawd M-Murbi m [7/450). 

14 Muslim (1955), 

15 Ahmad (5864) [2/108] and [bn Majah (3172) [3/554] 
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CHAPTER 



Hunting 



The Islamic ruling pertaining to hunting dictates that it is lawful to hunt an 

u n ," In- I... ul i <■ 1 1. i 1 1 i i' li.i . ill I i i n i in it ll-i i n i i I. I ml. 

I i. ■ i ii , .i>. .1. i .1 | .,, ih 1 1. 1 1 .1 .i ii. ii • .11 ..|.l | .ir i . i 

or farms as a result of hunting. The legal evidence ol its legitimacy in cases 
other than the last one is as follows: 



Allah, Exalted be He, says: 

"...But when you come out ofihr&t 



(e, the Almighty, also s tys: 



, then [you may] hunt..." 
(Quran: Al-Ma'idah: 2) 



Moreover, the Prophet (PEUH) says: 
"If you let loose your trained dog (for hunting) and mention Allah's 
Name (while releasing it), then you may eat (the game)" 
(Related by Al-Bukhari and Muslim) ' 

The hunted animal, the game, has either one of two cases 
after being chased and caught: 

The First State: It may be caught alive. In such a case, the animal must be 

i '- ' ri-'Uii Im-M i ii i ill. i ll. l il'liu. h ring -as previously explained 

in Ilk' chapter u:sl;ui«lili':-i:i« ;.::id it is mil iviuli:red lawful iusl hy hunting. 

The Second State: The game may be caught killed or caught while 
unstably alive. In such cases, it is only considered lawful if the following 
conditions are fulfilled: 

The First Condition: The hunter must fulfill the conditions of the 
competent slaughterer, namely, the one who is legally accepted to 
slaughter. This is because the hunter assumes the role of the slaughterer 
in this case. Therefore, the hunter must be legally competent by being 
sane, Muslim or belonging to the People of the Scripture (Christians or 
Jews). To illust rate, it is not lawfol to eat what is hunted by an insane or 
a drunken person, for their lack of discretion. Similarly, it is not lawful 
to eat what is hunted by a magus, an i dolater, or o ther disbelievers, j ust 
like their slaughtered animals. 

The Second Condition: There must be a tool used in hunting, which is 
one of the following two kinds: 

First: A sharpened tool, which must belike theone used for slaughtering 
in order to cause blood to be shed. Moreover, it must be neither a tooth 
nor a fingernail, and it must wound the animal with its edge not by its 
weight. Thus, if tin: kml ivIktc:iv ih,: ^unc i... kill,-,] j s blunt like a pebble, 
a staff, a snare, a net or a piece of iron, the hunted animal is considered 
unlawful, except those hunted by gun bullets. This is because this tool 
possesses a driving force that pierces and causes the blood to gush out 
the same as the sharp tool does or even more. 



_fc'J 



Second: Predatory .iiiimuK, such .is birds of prey and hunting dogs. 
The game killed by such animals is deemed lawful provided that they 
are trained, whether they hunt using their fangs, like dogs, or their 
claws, like birds. This is according to the noble verse in which Allah, 
lixalied he He, says: 

"...and [game caught by} what y»H have trained of hunting 
animals which you train as Allah has taught you. So eat of what 
they catch far you, and mention the Name of Allah upon it. " 

(Qur'&n: Al-Maidah: 4) 
The phrase: "...which you train as Allah has taught you..." indicates 
that you have to train and teach them the rules of catching the game 

i I I i il i I 

predatory bird or animal means that it should obey orders; if it is set 
off for hunting, it goes, and if it is summoned, it complies, and when 
it seizes the game, it keeps it for its master until he reaches the hunted 
.liiinial.. nul thai il dm", inn eah I: ilk- game for itself 

The Third Condition: To aim or set off the means, or the tool, of 
himliiit! while haviiii; ihe iiiU'iHinn oi hunling. I his is based on the 
hadith in which the Prophet (PBUH) says: 

"If you let loose your trained dog (for hunting) and mention Allah's 
Name (while releasing if J. thr.i \,m may eat (the game)" 
(Related by Al-Bukhari and Muslim) 

The hadith indicates ilui selling oil a muling bird or animal lias the 
same conditions of slaughtering. That is, one must have the intention 
of hunting accordingly, if the tool falls from [lie hunter's hand and 
kills a game, this game is considered unlawful because of the absence 
In u i hi 'ili I I i in, I ill i ii us uv.ii an.:! kills ;: !j;iinr ; 

the game is considered unlawful for the same reason. However, if 
someone shoots at a cm-jin game ami litis shui hits mure than one 
game, all are rendered lawful because the hunter basically had the 
intention of hunting. 

The Fourth Condition: The hunter must pronounce iasmiyah while 
aiming the arrow in setting off hie predatore limning animal or bird 
a:, ilkislnileti hi the iioiilc verse: 



Ami the other v t v «i ■ I 1. 1 i i h l Imiel i 3 



Furthermore, the Prophet (PBUH) says: 

"If you kl hve oil m f 1 J 1 1 u" 1 ' '< >• ' • 'I Italian Mlali:: 
Name (while releasing ill. 'hat you may eat (the game)" 
(Related by Al-Bukhari and Muslim) 

According to (he previously nicniii>iu-d noble verse and kadiili, il 
Allah's Name js not mentioned 7 1 1 i ! 1 - hunting ii e. if the hunter Joes 
not say tasmiyah), the game is not lawful. 

Along with mention!', !,'. n ,>li n ...in act of the Sunnah to glorify 
Allah by pronouncing MfcWr while hunting a game, just like the case 
with slaughtering. This is ln\ ore ■vln.-n ■Xii.ehtenijg, the Prophet 
(PBUH) used to say: 

"Bismillah (In the Name of Allah) wall&hu Akbar (and Allah is the 
Greatest)" 1 
Two Warnings 

The First Warning: There are certain cases in which hunting is 
prohibited: It is Im iidrl 11 .1 1 . . . . . '. r • ■ ■ In I M Pi, I md game, hunt it or help 
in hunting it by giving guidance, a gesture or something else. This is based on 
the noble verse in which Allah, the Almighty, says: 



It is also prohibited for the muhrim to eat from the game that he has 
hunted, helped in hunting, or that has been hunted for him; Allah, Exalted be 
He, says: 

long as you 

are in the state ofihram. And fear Allah to Whom you will be 

gathered." (Quran: Al-Maidah: 96) 

In addition, according In Ihe LTm.,.-:nsi:s;>f Muslim scholars, il :s pniliibilri! 

for a muhrim or a non-mufirim to hunt the game of Mecca. With respect In 

1 1- Is, !■;,,: AtA>m (may Allah be pleased with him) narrated: 

"On the Day 0} Il . > ,'y ' . 1 t-ice™, ffie Messenger of Allah 
(PBUH) said, 'Allah has made this town (i.e., Mecca) a sanctuary 



since the day He created the Heavens and the Earth, and it will 
remain a sanctuary by virtue of the sanctity Allah has bestowed on it 
until the Day of Resurrection... Its trees must not be cut, nor must its 
game be chased, jnu musi sly \v\yitition or grass be uprooted,..' "' 
The Second Warning: It is prohibited to possess a dog for reasons other 

than those permitted by the Messenger of Allah (PBUH), and they are one 

of three cases; hunting, guarding a livestock or guarding a plantation. The 

Prophet (PBUH) said: 

"He who heps a dog except one meant for watching a herd, for 
hunting or for watching field;, will lose one qtrat (i.e., a great 
amount) of his reward every day." 
(Related by Al-Bukhari and Muslim) 
Yet, some people care nothing for such a threat and own dogs for purposes 

other than these three perm itted by the Messenge r of Al lah ( PBUH) ; they keep 

(lo^sio r I ii i - . i jrni I ! I I ji il I ]h : i ' | I . m 

to the loss of rewards resulting from what they do, though if they were to lose 
anything of their worldly benefits, they would not endure it. There is neither 
might nor power save in Allah! In this connection, the Prophet (PBUH) says: 
"Aug:!* (of Merry) tin jid.' mli'v a iiaasi 1 r-.'horir; there h n dog or a 
picture of a living creature (a human being or an animal)"" 
So, a Muslim must fear his Lord and not wrong himself by committing 
such sins and deprive himself from rewards. Indeed, Allah, Alone, is the One 
Whose Help is sought. 

Endnotes 



(Lesser Pilgrimage). 
4 Al-Bukhari (1834) 14/61) and Muslim (3289) [5/127], 
J Al-Bukh8ri (2322) [5/8] and Muslim (4007) J5/4S4]. 
6 Al-Bukhiri (3225) [6/375] and Muslim (548 1) [7/410]. 



XII: 
OATHS AND VOWS 



CHAPTER 



Oaths 



An oath is a solemn, ioirn.il declaration to I ultill j pinky, io tin in- refrain 
from doing something, ov sm-imfii in that something is true, often calling on a 
sacred object as witness. An oath hasa certain way to be taken. 

An oath that requires expiation if not fulfilled is that taken by calling 
on the N inn. >t \lbli i" ml one of His itnl 1 i n I s.- i nun In 
U,.>ii,' "by the i-aee ot Allah," "by His Magnificence," "by His Glory" "by His 
'.iiWiiiii h ili 1'i'ui li Hi H[ h ill .1 i n I Hi V ill 
"by the Quran," ...etc. 

It is prohibited to take an oath by calling on other than Allah, as it is 
considered an act of polytheism, for the Prophet (PBUH) says: 

"If one has io take an oath, one must swear by Allah or otherwise 

kivp tjliit:!" 

(Related by Al-Bukhari and Muslim)' 



676 XII OATHS AND VOWS 

Also, he (PBUH) says: 
"Whoever swears by ullm- than Allali is committing nn act of 
disbelief or paiyth eisrt i . " 
Furthermore, the Prophet (PBUH) says: 
"He who swears by At-Amanah* is not one of us (i.e. he does not 
follow the true pathway of Muslims)." 
(Related by Abu Dawud) 1 
The aforementioned hjtditht, state the prohibition of swearing by other 
than Allah and that it is considered an act of polytheism. Examples of such 
mil ' iulu i hs ii triii I ill I i ) I i I i!i I \I-A nil 

"By the Ka'bah," or the like. Ibn ' Abdul- Barr said, "This (i.e. the prohibition of 
swearingby other thim Allah i , v , 

Sheikh Taqiyyuddin Ibn Tsrytniyah said: 
•It is prohibited to take an oath by other than Atkh. and this is the 
opinion acted upon in the Hanbati School. Moreover, Ibn Mas' (id 
1 i it! r :■.', ,i-,;i'ii.'i-,',,-.x.-'|:/.,-i; 'I • i ll ;,,«■ , fll 1th by 

Allah limn trite a inw o/itli by other limn Allah! " 
Commenting on the aforementioned statement of Ibn Mas' fid, Ibn 
Taymiyah said: 

"this ii becnu.v <i;r •■■»■ i\n- nf moiuUin-isni is pntilc" liian the vis! no 
of truthfulness, and the sin of teliin X t, Ik is not io pave „■. that of 

Expiation for breaking an oath sworn by the Name of Allah is obligatory if 
the following three conditions are fulfilled: 

First: An oath must be bound with intention so as to entail expiation if 
broken. That is, one must intend the oath to do a certain possible deed 
in the future, Allah. Exalted be He, says: 
"Allah will not impose blame upon you for what Is meaningless 
in your oaths, but He will Impose blame upon you for [breaking] 
what you attended of oaths..." (Qur'an: Al-Ma'idah: 89) 

The verse indicates that eipiation is not obligatory unless the oath is 
bound with intention. 

Therefore, an oath is not validly effected unless it refers 
in the future, not in the past, as ii is impossible to intend lode 



from doing something in the past. However, if a person deliberately 
takes a false oath that he had done something in the past but in fact he 
had not for example, such an oath is called "an immersing false oath," 
as it "immerses" the one who commits it into sinning and, hence, into 
the Hellfire. Such perjury cannot be expiated for, as it is considered 
too grave to be expiated tor. Furthermore, it is regarded as one of the 
major sins. 

If one utters an oath unintentionally due to a force of habit, as in saying, 
"No, by Allah," or "Yes, by Allah," s uch are not considered oaths bound 
with intention, but meaningless words. Hence, no expiation is called 
for in this case, for Allah, Exalted be He, says: 
"Allah will not Impose blame upon you for what is meaningless 
in your oaths..." (Quran: Al-Ma'idah; 89} 

In addition, Aishah, the Prophet's wife, (may Allah be pleased with her) 
narrated that the Prophet (PBUH) said regarding a meaningless oath: 
"It is the usual talk of a man at his home, (such as) 'No, by Allah,' or 
•Yes, by Allah!" 
(Related by Abu Dawud) ; 

Likewise, if one takes an oath concerning something believing it to be 
true but later it proves to be untrue, such an unfulfilled oath does not 
entail expiation. Shaykhul- Islam Ibn Taymiyah said: 
"The same ruling applies to swearing concerning something in the future 
believing it willhappen, as when one takes an oaii I to I thi belt, n 
that another person will do 'a for him, and that person does not? 
Second: An oath must be taken voluntarily so as to entail expiation if 
broken. Thus, if a person is forced to take an oath, his oath is not 
validly effected. This is because the Prophet (PBUH) says: 



Third: An oath entails expiation if it is broken, such as doing what 
one has sworn not to do or refraining from what one has sworn 
to do. Nevertheless, if one breab ones oath out of forgetful ness or 
compulsion, no expiation is called for, because, in such a case, one is 



;ir oaths and vows 



le taking an oath adds a conditional phrase as an integral 
part of the wording of the oath s h fin By Allah, I shall do so and so, if 
lilal nil, in this ( s / i il lo fulfill one's nth, < s not considered 
to have committc p iury, as insis; as the conditional phrase was an integral 
part of the oath. The Prophet (PBUH) said: 

If a 11 , i ath, he will 11 

considered to have cmnt, lined porji-ry if he docs break his oaih!' 
(Related by Imam Ahmad and other compilers of Hadith)" 
However, if the phrase il \ i ill i n it rr eant to be conditional in the 
oath, but only to I Hal 1 I ig b) mentioning His Name, the oath will 

! ! I 111 | I ! ] i) Hi 

wills," is separated from the utterance of the oath by a pause for no reason, 

this cfjiidituirial phrase does not spare one the expiation for breaking such an 
oath, Howetei, son thei holai naintain that the phrase, "if Allah wills," 
spares expiation, even if it is uttered a while after the utterance of the oath, or 
even if the one taking the oath utters it only after being urged by others to do 
so. Shaykhnl-Islam lbn Taymiyah commented on the latter opinion saying, 
"...and litis is the sound opinion". 

Breaking an oath m ay be obi i gatory, prohibited or pe nil i s s i h I e. To i I ! u 5 ! ra te, 

ill it i ii tion as when one 

takes an oath to sever the ties ol i I ) > i an oath must be broken if it 

is taken to do something prohibited, such as swearing to drink an alcoholic 

drink. In such cases i must bi me*, oath and expiate for it. 

It is prohibited to break an oath if it is taken to abandon a prohibited deed 
or to do an obligatory one. In such a case, the person has to fulfill his oaih and 
it is impermissible to break it. 

However, it is permissible to break an oath taken to do or abandon 
something permissible. The Pnipliti (I'BUH) says: 

"Whenever / take on oath to do something and (later on) 1 find 
something else better to do, 1 do what I pud h met and , ,; iate fo\ 
(breaking) my oath."" 
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The Prophet (PBUH) also says: 
"If anyone takes an oath to do something and (later on) finds 
something else better to do, he should do what is better and then 
expiate for (breaking) his oath''" 
Sometimes one takes an oath to abstain from something permissible, such 
as food, drinks, or clothes, except for ones wife, as when one swears saying, 
"By Allah, I will deem what Allah has permitted prohibited for me," or, "By 
Allah, I will deem this food prohibited for me." That permissible thing does 
not become prohibited for one to have or use due to such an oath. Rather, it 
is permissible for one to have it or use it, yet one in this case has to expiate for 
breaking ones oath. This is because Allah Exalted be He, says: 

"O Prophet, why do you prohibit [yourself from} what Allah has 
made lawful for you, seeking the approval of your wives? And 
Allah is Forgiving and Merciful. Allah has already ordained far 
i) of your oath..." 

(Qur'an: At-Tahrim: 1 2) 



In case a man takes an oath to abstain from having sexual in 
1 li 1 ! ! Mill 

expiation for breaking an oath is insufficient in this case. 

In this chapter we have to point out the ruling on taking an oath by calling 
on a religion other than Islam, such as saying, "I will he <i Jew (or a Christian ) i f ! 
lo so an d so (or if I do not d indso) i iths are abominable and strictly 

prohibited. It is related in the Two Sahihs that the Prophet (PBUH) says: 
"Whoever intentionally swears falsely by calling on a religion other 
than Islam (i t n t i ji ij,< i . i 

is telling a lie), then he is as he says (i.e. he becomes a non-Muslim)"" 
According to the narration of Imam Ahmad, the Prophet (PBUH) said: 
"When anyone takes an oath saying that he will be free from Islam 
' ' said (i.e. a mm 

Muslim) if he is lying: and if he is telling the truth, he will not 
return to Islam saj e.hev. eturnto --lam free from sin 

or punishment; 
We invoke Allah to protect us ag 
ords, d aisd intenli > i * 
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I Abii Diwud (3251) [3/371] and At-Tirrnidhi (1539) [4/1 10], 

3 Al-Amanah, in Arabic, carries the meanings of honesty trust, and obedience. It c:in 
also, in this context, refer tut iie t I r I r liir. rj i ei b\ lla idl a 
Prayer, Fasting, UaJJ (Pilgrimage), etc. 

4 Abu Dlwud (3253) [3/371]. 

5 'Abdur-Razzaq (15929) [8/469] and Abii Nuaym in bis book "Al-iJt/yn/i" [7/267], 

6 See: "Al-Mtiydrd! Al-FiqhiyyaF [p. 473], 

7 Abd Dawud (3254) [3/372], See also Al-Bukhari (4612) [3/348]. 

8 See: 'Majmb 'ul-FatAwS [35/324). 

" k * I [ n ' j M|'] 

10 Ibn Majah (2043) [2/513]. 

I I Ahmad (8074) [2/309], At-Tirmidhi (1536) [4/108], and An-Nasa , i(3864) [4/38]. See 
also Aba DawOd (3261) (3/374). 

12 Al-Bukhiri (6621) [11/629], See also Al-Bukhari (6623) [11/630] and Muslim 
(4239) [6/111]. 

1 3 Muslim (4249) [6/ 11 7], 

1 4 ZiTidr is the saying of a husband to his wife, when he wants to abstain from having 
sex with her. "(Sexually,) you are to me like the back of my mother," i.e. unlawful to 
approach sexually. That was a type of divorce practiced by Arabs in the Pre- Islamic 
Period of Ignorance {the )AhiUyyah). 

1 5 Al ■ Bukhari ( 1 363) [3/288] and Muslim ( J W0) | l!m\ . 

16 Ahmad (22906) [5/355] VbuDlv !258) [3/373], Ibn Majah (2100) [2/541]. 




Expiation for a Broken Oath 



Almighty Allah is so Merciful to His servants that He has decreed expiation 
for broken oaths. Allah, Exalted be He, says: 

"Allah has already ordained for you (Muslims) the dissolution of 

your oaths..." (Qur'an: At-Tahrlm: 2) 

Besides, it is related in the Two Sahibs that the Prophet (PBUH) says; 

"If you take an oath to do something and (later on) you find that 

something else is better than the first, then do the better one and 

expiate for (breaking) your oath" 

There are option and priority order concerning the expiation for a broken 

oath. One can choose between feeding ten needy people (half a sa ' ' of food 

for each}, clothing ten needy people (each one gets a garment proper to be 

worn during performing prayer), or freeing a Muslim slave void of defects. If 

one cannot afford any of the three aforementioned choices, one has to fast for 



three days. Hence, it is clear that the expiation for breaking an oath combines 
both choice and priority order. Choice is between feeding ten needy people, 
clnthini: I In.™, or tro-iru; :i Muslim, davc. in the same order of priority, then 
comes fasting as the last alternative. The evidence of this ruling is the Quranic 
verse that reads: 

"...so its expiation is the feeding often needy people from the 
average of (hat which you feed your (own) families or clothing 
them or the freeing of a slave but who cannot find (or afford 
it) - then a fast of three days (is required)..." 

(Quran: AI-MiV id ah: B*>) 

This verse as a whole means that the expiation for breaching an oath 
bound with intention is "the feeding of ten needy people from the average of 
that you feed your (own) families", i.e. from the best food that one normally 

provides for one's family, "or clothing them" with clothes proper to be worn 
during performing prayer, "or the freeing of a slave", most scholars agree that 
this slave must be a believing Muslim. In addition, Allah arranges the order of 
the three options of ex p^ati on aa.oidiiie, in easiness, and if any mi he.se opi ions 
is fulfilled, the expiation is unanimously deemed valid. As for the expiatory 
fasting of the three days, the majority of scholars stipulate that it must be 
performed successive!) according to 'Abdullah Urn Mas' fid's recitation of 'the 
aforementioned verse in which the word Wiiaw" is added: " ..ihen afasi 
of three successive days (is required)..." (Qur'an: Al-Maidah: 89) 

Nowadays, most common people mistakenly believe that they have the 
choice H hether to fast or to fulfill any of the three aforementioned options to 
expiate for their broken oaths. Hence, they fast while they can afford the feeding 
of ten needy people or clothing them, and this is not a valid expiation for a 
broken oath, since fasting is not a valid means of expiation unless one cannot 
afford the other alternatives. So, every Muslim must be aware of this fact. 

A Muslim is permitted to mate the expiation before or after breaking the 
oath. If it precedes perjury, it is considered dissolution of the oath, and if it 
succeeds peri ury, it is considered ex pi. 11 inn I'm I he sin of penury. The evidence 
oi'this ruling is j iui-.Hlii related in fie 7u<> Skills that reads: 

"If you take an oath to do something and (later on) you find that 
something else is better than the first, then do the better one and 
expiate for fhivuktiiif! yom oatkr 



ht. until after breaking 

"...then make expiation far your oath and do the better one"' 
The latter hadith mill- '• 'I i ■ mi il ility of making expiation for an 

oarl h i i 1 1 il ill I n I li I 

c;m make expiation before or after breakiii.il, liis oath. 

It is ail act nf the Sniniaii [Prophetic Tradition j and a duty nl";i Muslim 

toward his Musli-r lniUfr In fulfill I lie lalie:'-: oath. Al-Hara Ihn Azib [may 

Allah be pleased with him) said: 

"The Prophet (PBUH) enjoined us. to do seven thing!.. He tl'RUH) 
enjoined us to visit llie sick, fallow funeral professions, pray far '.' 
sneezer (by soyiny in lino, 'May ,\l!ah lunv t ne rev on yon '). fulfill i: 
Muslim's oath, help the oppri i ' mi, and propagate 

' I ' ll''l . 'ill 

Iran oath i rept i t.lili. i ''" ! l '"' " ""'' i ' 11 ' ' ■ 

as it is regarded as one oath. Similarly, if one breaks an oath taken to do or 

abstain from d 1111 m "' H ti 1 i ill neither eat, 

nor drink, nor d ' «i ill I it 

I ii ill I i i d i UN' ili il i i i J 

more than one oath to do or refrain from doing more than one deed, and 
In n I il hi ill mi li i nt for each of the broken oaths. 
Shaykhul-Islam Ibn Taymiyah (may Allah have mercy on him) said: 
"Concern ingrepe, 1 1 ',.' m a anon, there are three opinions, 

the third of them, which if she preponderant one, is that if an oath 
pertains to one iteetl. ij • is. colled far, odicrvAse cxpiciiomis 

many times as the deeds 10 which an oath pertains is tailed far" 
If anyone swears not to do something, then he does it out of forgetfulness, 

Lornpul-iiiii .ii n ■ il i not deemed perjury, nor does it entail 

expiation. Tins is because Adah, t.xaKed be He, slates in the Quran that His 
righteous servants invoke Him saying: 

"Our Lord, do not impose blame upon us if we have forgotten 

or erred. . ." ( Quran : Al- B aqara h : 2 86) 

burthermme, a person is tint held responsible for a deed lie is forced to do, 

and Allah forgives the Muslim nation for Ihc sins diey commit by mistake, out 

i > I ' i"n reel li. 1 1 a ess , or wh ile b e i ng compelled to do them. 



M XI] OATHS AND VOWS 

Sliaykhul-IslSm Ibn Taymiyah (may Allah have mercy on him) said: 

'< 11 at i.i Innriny hospitality n y,, t-iiy to another, 

that Sim latter 'should' do sonn , ■ It an oath is not 

considered perjury Mi, :i is considered pctsnry if one means thai the 
other person 'must' do it. . . "* 



;e. after mentioning [he expiation 

"...and keep up your oath..." (Quran: Al-Ma'idah: 89} 

Therefore, Allah commands us to keep up our oaths, and this means that 

one should not rush into taking oaths nor should he rush into breaking them. 

and that broken oaths must be expiated for. In general, this noble verse enjoins 

the believers to hold oaths in high esteem and not to underestimate them. 

It is important to point out that some people resort to trickery to evade 
iulfiiljiuj llu:ii Diil h s, nu:-:Liken]y beli,.v:n!; ilial they, thus, i i : :■. c exempted 
themselves from expiation and from the consequences of taking oaths. In this 
regard, Ibmil-Qayyim (may Allah have mercy on him) warned against such 
evasion saying: 

"Some people make unlawful tricks in order to evade fulfilling their 
oatlisorex, n hi ,, ,; tiicne f'u • • i a man may swear 
no! in cat a ccehiiu loaf, hot to lie, in a certain house far a year, or not 
to eat a certain food, and then ilea's the whole loaf except foi a small 
bite, lives in the said house for a echoic year except for , me day or cms 
the said food except for a little amount. These tricks are groundless and 

noli i'iIJ/imii.' !,']_■■ ,' .ule.'i. Wi c\aiiicp,uyleinoytYllin!coiumilliiiy 

all kinds vl licet's prohiliilci lie She I nr.yircc he avoiding comniHiiuy 

,; hide fori of each deal. Ihnrcwe i,ccpny an oalh o: hienhmy il is 

ji.ii like the mmier oi uhc, hence ami ciLohedienee regarding Divine 

uithuaiic.es. Ones ..mil, is not inlidicd unless is is fulfilled in die full. 

mil only curl oi' it. ami II:,,.. one I , ._.,,,■, ■(,■, I as an ohedieni scream 

of Mini:. On liieoihri hand, hreuidny our; of die ue.ih is ayariied as 

perjury, and thus one is regardedai a disobedient sen-am o) Allah." 

It happens that someone may swear not to do something and then he 

makes someone else do it for him to avoid perjury. In fact, such evasion does 

not spare such a person the liability of his oath, unless he has already meant 

not to do it himself when taking the oath. 



In a nutshell, it must be asserted that oaths have such a high esteem and 
must not be dealt with lightly, nor should people resort to trickery to evade 
fulfilling the liabilities of their oaths. 



l£rt ': A standard measure that equals 2172 grams. 

2 Al-Bukhart (6622) [ 1 11629} and Muslim (4257) [6/118], 

3 Abu DawOd (3278) [3/380] and At-Tirmidhi (1534) [4/107], 

4 Al-Bufchari (1239) [3/145] and Muslim (5356) [7/257], 

5 See"A(-Mh><Sn)f [p. 474] and •MajmH 'ul -Paliwi' (32/219). 
6 See Majm<i , ul-M&w& (32/219). 

7 See Vlim Al-Muwaqqi 'In" (3/294). 







Vows 



cc a vow, in Arabic, means to obligate oneself solemnly 
to i,) in mi i, lusivpvi-i-, , i ii , i 1 ].„ a ,.,ii | ii, I, ii , i5 i'i.i»: is a 

ii'i . lu , "I 'I 11 lli i ii, ,i 

I ) i i n ■ if 1 1 1 1 . i do some th ing seeking the pleasu re of Alia h , Exalted be He . 

Avuwiscunsideredanactofworship thai sin uld never be meant to seek the 

I lr J I! L (t Jll il l, ,11111 ll ii .ili ill "',':.. I I s II.J. 1 mi, ,1, h, | , i| | l i i | 
I HI I II i-Mll. II 111 11 llll I I J I | I I ,, ill I l| I ,11 ||| | 

I i I' i i 

nil | 1 t i i in In il n. i | > ii n In mi ii i ill. i I i i i il 

I I iusnir.'iiit II II 1 ■W:.!!'d;i:i;!\ i I V.,'|.' ; |- ] 

i i ! I !h 1 1 I ii i ii i 

I'.i'y Ii-imi: ,.l.i. ..[I.ili i'.u.uji i i .ill ... ii . i .. 'f, (,.; irl.i | ,-,!, ,h L ....i.i' ■ .. ilius. 
people who corar 
warn their people againsl il thai they may fear Allah. 



;u oaths and vows 



Making vows is origin;)] ly dut^U'ilile, and it is deemed prohibited by a 
group of scholars according to the hadith narrated by Ibn "Umar (may Allah 
be pleased with him) that reads: 

"Making a vow does not prevent itmihiin: t related to fate), but it 

makes a miser spend his property? 

The compiler oftheboofcentitled Al Muntaqd (theSelected) said, "Thishadith 

is related by the Group of the Co mpilen of ft a ■■ li: I; exrliulhiy At Tii-mkilir" T 1 u ■ 

reason behind Ibesc Iwo rulings is that one who makes a i.nv obligate:; oneself i« 

Jo i iiij. I llli iu ill ji l'. Hi il .1 i i 'I . iJ I'll ill urn ttelMansell info J 

aiiicd -ilmliuu In '.il. 1 1 ■ ■ ■> '.lin.i. .i \l idim i' illumed to Jn good deeds 
without having to make vows. 

Nevertheless, if one makes a vow to perform an act of worship, one has to 
fulfill it, for Allah, Exalted be He, says: 

"And whatever you spend of expenditures or make of vows - 
indeed, Allah knows of it..." (Qur'an: Al-Baqarah: 270) 

In another verse of the Q ur a n , A I m ighty Al lah desc ribes His faith ful, pious 
worshippers saying, 

"They [are those who] fulfill [their] vows and fear a Day whose 
evil will be widespread." (Qur an: Al-Insan: 7) 

Allah, Exalted be He, also says: 

"...and fulfill their vows. .." (Quran: Al-Hajj: 29) 

Moreover, it is related in Sahih Ai-Bukhdri (Al-Bukhari's Authentic Book of 
Uadtth) thai the Prophet (PBUH) says: 

"Whoever win's to oi>eyAiin!\ mail obey Him. o.iul whoever rows to 
disoiiey Alton until iw.' iltso'n'y Him." 
Imam Ibnw-Qayyim said: 

"As for those who commit lhin:*el-.r> in vohmlattfy perform it!; 
of yvorship to Allah, they do that in one of four ways. They either 
take an oath to perform it, or vow to perform it, or take an oath 
em.plinitr.cd bv a "on- to perioral it. or kike a vow emphasized by 
an oath to perform u. Atinli it\yi, "And among them are those 
who made a covenant with Allah, [saying], 'If He should give us 
from His bounty, we will surely spend in charity...' " (Qurferi: At 
Tawbah: 75) Such a vow must be fulfilled or else the one who makes 



it mil be subject loiitcpn i ie verse that re S.. 

He penalized them with hypocrisy in their heart),,." (Qurtn: At- 

Fawhali ") Thus owing to pi forma ■ohtiitnry act of worship h 

»'''" " ' ' 'It'!! '>'" i ' ' 'I i'l. I i '"'' 'i.' ' i fi I I i| hi ,i ,,< J,, j, ii,! 

7 oive A/Jo^ to do so flttii so/ "' 
fiirjifcs (may Allah have mercy on them) stipulate that a vow must be 
voluntarily made by a competent, sane, discriminating, adult person so as to 
be validly effected. They base this opinion on the hadith in which the Prophet 
(PBUH) says: 

"i'iteie ur, Hi i't L fjLiu u.jipO l-'l'li ' i' iidnnj. i.r JioJ recorded: A minor 
until lie n-ticlics jmlvriy. ,-i liinmie tinii! in- comes ir, pviijcji.'. Mid a 
sleeper until he awakes."' 
This hadith proves that the above-mentioned three kinds of people are not 
obligated to fulfill any vows they may take, as they are not legally accountable 
for their deeds. 

The vow made by a disbeliever is deemed valid if it is made to perform an 
act of worship, and if such a disbeliever converts to Islam, he has to fulfill the 
vow he has taken while being a disbeliever. ' Umar Ibnul-Khattab {may Allah 
be pleased with him) narrated that he had once made a vow in the Pre- Islamic 
Period of Ignorance (the Jdhiliyyah) to seclude in the Sacred Mosque for one 
night, so the Prophet (PBUH) said to him: "Fulfill your vow."* 

Valid Vows are of Five Kinds 
1- An Absolute Vow 

It is the vow made by saying, for example, "I owe Allah a vow," without 
defining a certain act of worship to perform due to vowing. The expiation for 
such a vow is the same as that for a broken oath, whet her the vow is c i > n d i I i i > n a I 
or not, This is because 'Uqbah Ibn 'Amir (may Allah be pleased with him) 
narrated that the Prophet (PBUH) said: 

"lite expintkm for (breaking) a vow which is not defined ,s (In- 
sane as that for (breaking) an oath."" 

(Related by Ibn Majah and At-Tirmidhi who deemed it a hasan 
sahih gharib)' 
This hadith states thai i bligatoryti i:\piate for an absolute vow if the 
act of worship dedicated to Allah, Almighty and Ever-Majestic be He, is not 
defined in liie vow. 



2- A Vow Taken in a State of Importunity or in a Fit of Anger 

It is a conditional vow meant to either prevent someone from doing 
something, to urge him to do it, or to make someone believe something, or 
disbelieve in it. For example, when one says, "1 vow to perform Hajj (or free a 
si ave) if my speech proves untrue or if I speak to you, or about you." A person 

'.vim "Likes such :.l vim ni;iv il'ioo-v helveem follillil ,;; Ins VOW and expiating for 

it just like a broken oath. This is because ' Imran Ibn I liuayn finny A'kih be 
pleased with him) narrated that he heard the Prophet (PBUH) saying: 
"No liJiB taken iii n jit nj linger (are valid), and ill' 1 expiation for 
such <i iw is the mine in thai for (breaking) an oath." 
(Related by Sa'id Ibn MansCir in his book of Hadiths)* 

3- A Vow Taken to Do an Ordinary, Permissible Act 

An example of such a vow is vowing to wear one's garment or to ride one's 
pack animal. In this case, one may choose between fulfilling one's vow and 
cxpijiiiij; I'cr ii ifnncrcfmiiiskoii! unm;; Iliv V..1M.I Lict, the same as .be c:\pi;.ition 
for breaking an oath, just like the second case. The opinion of Ibn Taymiyah 
In ,ii- Allah have mercy on him) in I hi:, ivgard is that no expiation v.'h.ilsoevc:- 
is i illt i] 1/ ii in ^.i . nl bo .'-1114 i vow lo ii i oi in ,i permissible act. He grounds 
this ruling on the hadith related by Al-Bukharl that reads: 

"While the Prophet (PBUH) was delivering a sermon, he saw a 
mini who ranaine,! siandiag, s,i !ic asked about the man. They (the 
pevvlf: mid ii :■ M'ii brail v.-ha lias taken a vo-.e to stand and 
never si: down, never come in the sitadr. noi sjval: in anybody, and 
to fast! The Prophet (PBUH) said. 'Order him to resume speaking, 
come in the shade, and sii ao.en. bat id iiiia conipleie liis fasi' " 

4- A Vow Taken to Commit an Act of Disobedience to Allah 

An example of such a kind of vow is vowing to drink intoxicating liquors 
or to fast the days of menstruation or the Day of Sacrifice, It is impermissible 
to fulfill such a vow, as the Prophet (PBUH) says: 

"Whoever vows to disobey Allah must not disobey Him." 

This With states thai ii is impermissible to fulfill a vow to disobey Allah, 
because one is never permitted to disobey Allah under any circumstances. 

Another example of vows of disobedience to Allah is the vows taken to be 
fulfilled ,11 I lie e,rovrv,inls seeking [he pk'Hsure i if I hi' ile;u! buried llleienl. Such 



Gu^ni-i .i: Yiy.vi ^9| 

a deed is cniisidcTixl n injur pnlydidsni a:-. pri.-viiiu.-ily meiiiiuiied. Pipial inn Inr 
Michm-imb. ilu-suinfiislluil iiira brnpamath ncaii-diii" losomesi-lioliirs, ilu- 
iijuiiioii which is bav-iMni ihe njrriiiinii:, ol Jbn Mas ikl, Ihn 'Abbas, ' in, ran 
Ibn Husayn, and Samurali Ibn Jmu!nl> (may Allah be pleased with thorn all). 

(I sob. ill ii- i- In ' II ,ii i in it; i. lb ni , li. uid ii email no ex i iion I in- ■, 
line m" the ii]>iiiiiins allrilniieil in linjm .-Mi inritl . and il i:-. Ihe opinion of ihe 
Pjanifi, the Maliki, and the: Shiii'i'i SdiooLs. Il is alsn ihe opinion maintained 
by Siisiyi; nvllslain Ibn Taj-miyati wln> said: 

"1'hevinvs tofmnisil iiynlvr, il iitiinniiiiii, urn Ore v.-illi Ileitis, HHii <iic 
i << iledknied lo socle ploiei, U ,,,! >, n ■ ' '. nm ,n 

impermissible to be taken; such vows arc iwi • » ' n !< ir'iiiho 
us srhoha-s unanimously agree. Such objecls (i.e. Ilic !tii;>/>i, money, 
in- whiiin-ji- i.-' jini in sm Ii pkiees due lo vows) are to be gathered and 
used for the benefit of the public, as long as die idi-mutes of dieir 
ei in. stue tiniijhiivit (<o yet iiesi' objet. Is lo dieni!." 

5- A Vow to Perform a Pious Act 

It is a vow taken to perform a n act uf obedience to Allah, like performing 
Prayer, feli-yi;, li,-ij (ril^nni.:^-) ,ii K ! so forth. Such a tow can be absolute 
(i.e. unconditional), as in saying, "I have taken a vow to fast (or pray)," or 

. Cliti in * ' I, ' I ' Ik - i i Lil , i I i j i I h-'i 

and such an act of worship." In the latter case, once the condition is fulfilled, 
it becomes obligatory for the one taking the vow to fulfdl it. The Prop he I 
(PBUH)says: 

"Whoever vows to obey Allah must obey Him" 
(Related by Al-Bukhart)" 
Moreover, Allah, exalted be He, says: 

"They (are those who) fulfill their (vows). . ." 

(Quran: At-Tahrim:7) 
Almighty Allah alio says: 

"...and fulfill their vows..." (Quran: Al-Hajj: 29) 

And, Allah knows best. 



n;io-\ths AND vows 



1 Al-Bukhari [S6(M) 1 1 T /SOS], Muslim (42 ] 3) (6/99). AM DJwtld (3287) [3/384]. An-Ns 

III I 'lUiidlL I i ealsriAt-Ti, nijhi ( t S4 i|! I12|. 

2 Al-Bukhlrl (6696) [11/708]. 

3 See -/'Mm AI-AWwaM/ '(«" (2/122). 

4 Abu Mufid (4403) and An-Nasa i (3462). 

5 Al-Bukhlrl (2032) [4/348] and Muslim (4268) [6/126). 

6 At-Tirmiohi ( 1 532) [4/ 1 06] , Ibn Mi i ,il . i J i _ 2/ 5 3-4 See si so Muslim (4229) [6/ 1< 
Abu Diwud (3323) [3/398] and An-Nasil (3841) (4/331. 

7 Gharih (Unfamiliar) had k/| t/l n IE narrator at even one stag. 

8 An -Nasa'l (3851) [4/35]. 

9 Al-Bukhlrl (6704) [11/714]. 

10 See "At-lkhity&r&t Ai-Fiqhiyyah" [476]. 
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CHAPTER 



Judiciary in Islam 



Shaykhul- Islam Ibn Taymiyah (may Allah have i 
ft i i t i t Hi i 



e cfthe bsst means ofm:hi> \nng 

if t>i> in lisii , < , , i 

Li ni^'t'd bi\c,-> . .■ L .' , ■ ,' ■ ',; , '"," , "ii i ,'tlli t\mn,gh .'.'.'" 

Judiciary is legislated according to the Quran, the Simnah (Prophetic 

Tradition) and consensus of Muslim scholars. Allah. Exalted be He, says: 

"And judge, (O Muhammad j, between them by what Allah has 



fQiiran:AI-Maidah:49) 



If .1! .11 -,v •: 



6% XI il QADA' (JUDICIARY I 

Moreover, the Prophet (PBUH} himself undertook that responsibility and 
appointed judges in the regions that were under the Islamic rule, and so did the 
Caliphs that succeeded him. Furthermore, Muslim scholars agree uniformly 
on the necessity of assigning judges to settle disputes among people. 

Jurisprudential^ speaking, the judiciary indicates the clarification of the 
legal ruling and applying it as well as settling disputes. 



"The judge assumes the role of a witness with regard to providing 
evidence, the rah of a mufti' with regard to issuing rulings, and 
* <- if i ' < i 1 1 n, ic h 'in t 

implemented" 1 

In Islam, the judiciary is a collective duty as it is an indispensable thing 
in people's affairs. In this respect, ImSm Aiimad said, "There must be a judge 
among people so that rights are not lost" Moreover, Shaykhul-Isiam lbn 
Taymiysh said, "The Prophet (PBUH) has made it a duty to appoint one as 
end in i nuil! group i> >,, i im ... v i .'r a command goes for alt kinds 
of assemblies f 

If only one competent person exists who can undertake judgeship, then 
it is an individual obligation upon him to do so. That is because undertaking 
judgeship involves a great reward fur the one who is capable of observing it 
according to the legally prescribed way. Nevertheless, assuming judgeship 
involves grave danger for the one who does not apply it according to the legally 
prescribed way. 

When appointing judges, the ruler of Muslims has to appoint judges 
according to the requisites of the public interest so that rights are not lost. 
Besides, the ruler has to select the best persons in terms of knowledge and 
piety. However, if the ruler is not able to decide whether a certain person fits 
that position or not, he should inquire about him. 

With regard to the judge, he has to make every effort to establish justice 
among people. Thus, the judge is not obligated to observe what is beyond his 
capacil y or be blamed for it. The person in authority has to allocate a sufficient 
salary from the Muslims' Public Treasury for the judge to cover his expenses 
so that he tan ledical hims Ii I hi jnl In support of this view, 

the Rightly-guided Caliphs have assigned sufficient salaries from the Muslims' 
Public Treasury for judges. 



The judge's powers are to be referred to the conventions prevailing in each 
age separately. In this relation, Shaykhul Islam Ibn Taymiyah (may Allah have 
mercy on him) said: 

"As for the powers of the ruler, they are not specified by legislation; 
rather, they are dependent on the customs and aim>entions!° > 
This is due to the fact that whatever is not decided by legislation is to be 
referred to convention. Ibn Taymiyah added: 

"The position of the judge can be divided; namely, it can be held 

by many people, for each is a certain area of jurisdiction. Besides, 

it is not obligatory for the judge to he cognizant of areas other 

than his. That is because the position of practicing ijtihad can be 

divided. Assuming that the judge is assigned to decide on matters 

relating to the distribution of the shares of inheritance, it is not 

obligatory upon him to be cognizant of matters other than the 

rulings pertaining to the laws of inlmritunce, bequests and such 

related matters. Likewise, if the judge is assigned to decide on 

matters relating to marriage contracts, it is not required from 

him to be knowledgeable of other unrelated matters. Hence, it is 

permissible to assign a judge to decide on matters relating to his 

area of knowledge and whatever does not belong to that area is 

viewed out of his competence. This is applicable in the cose of the 

one who undertakes the posit inn of she judge to render a judgment 

concerning a certain matter related to the disbelievers who confess 

satisfaction concerning his being a judge. Moreover, if someone, 

who is in the state of ih.ram, hunts a game from the land, then 

two just persons art to he appointed to judge his case. Hence, it is 

permissible to appoint persons as judges to decide an certain cases 

' » i vet, they are nui \ , wed as judges who 

have the competence to decide on all cases." 7 

Nowadays, the Ministry of Justice has adopted a system to which judges 

stick; each judge has his own area of jurisdiction and powers. That is, judges 

have to refer to that system and be committed to it, for such a system is 

considered a means of regulating matters and specifying jurisdiction. Besides, 

that system does not contradict any of the texts of the Qur'an or the Sutmah 

(Prophetic Tradition), so it must be acted upon and adhered to. 
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Trie nfttssary (|iuilil:ca1:i>ns (lliat should be considered 
as much as possible) for being an Islamic judge are: 

• To be a legally accountable person, namely to be adult and sane. That is 

because "be ]i<>u-le;j.,-J\ ,ici:;>nnl,ib[e -htmim is under ilir siusrdnuisiiip 
of others, so such a person cannot be the judge of others, for the judge 

;i',:,mm-, lli.]Hi,.ilnin ol'll.e ruler. 

• To be a male; this is due to the hadith in which the Prophet (PEUH) says: 

'"the people who ,:r,: ruled by a woman will never be sneeesstnl." 

• To be a freeman ; that is because the si ave is bu sy lo okmg after the rights 

of his master. 

• To be a Muslim; this is due to the fact that Islam is the condition of 
bom;? jusl. Besides, il is required io degrade the disbeliever, mil U> 
raise him in rank ■biiniLM ap|'*>i:i1]ii;! him in sudi a sublime position 
of judgeship. 

• To be upright; that is because it is impermissible to appoint the 
defiantly disobedieui |h.t.-,ou. Tbis is due lo the statement of Allah, 
in which He says; 

"O you who have believed, if there comes to you a disobedient 
urn- with hiforniiitieii, investigate..." (Quran: Al-Huhuat: ft) 



• To have sound eyes is;l ' 1 : 1 1 ■ ;ili.< bc.ausc I lie blind judge ai n not di sti ru;u i si i 
between the plaintiff and the defendant. 
In ibis respect, Shaykhu]- Islam Ibn Taymiyui: s;iiih 
"According to the analogical deduction of the Manbalt School, it is 
permissible to appoint a blind person as a judge just as his testimony 

' I l> LLl U L 

h'lyeis. :■ <:«,n: n ;':,■ i >< . , for he eem 4 J eaeidi,^ i 

description. This is m [.parted by di, ■ i.iet that Prophet Dawud (David) 
(PBUH) judged between two angels. Besides, it tends to be viewed 
,' i 'i ' ■■ 1,1, i I i f- M man as a judge. In such a case, 



!<( M,mf v 1 ' ■- '" !'•■ '''!>' '"' ''" " ' - • '''''.'• ■' ' "' '" ,■ '< '!•>■ 
■i'ijii " i .'' i ' ' ' i i ' i ," '< > ' • if' 

■Il'i. V i/ili n in" I' f .m I I;, "(111 i'll '''V.'" ( '"l'i 'Mi ■> iM" f' f'li i;. 1 

the meaning of i he i, cha equal!) important? 

• The judge must have the faculty of speech. That is because the dumb 
person cannot deliver the judgments. Besides, many people do not 
comprehend the signs used by such a person. 

• The judge must be one who exercises ijtihid. He must exercise ijtihad, 

even in the school he adorns, in which lit follows the opinions of one 
ol the tiiv.il :,!'i:nkij v 1 h,u k die iuJij; has lt> lie able to differentiate 
between the sound and unsound rulings in that school. 
With regard to these conditions, Shaylthul-Islim Ibn Taymiyah (may 
Allah have mercy on him) said: 

"These necessary qualifications are to be considered as much as 

rv >bi '"('in if. ,« '< > i/ i d I -(•'■' • ii < i w by 

i i i i i ' i -I i i i _ i i l nd 

others. According persons and one 

of them must be chosen in krld:, jndgi hip the most suitable 

amongst them if to be chosen. Ukewi se, if there are some persons who 

do not exercise ijtitwi! i m .■■-.■'■■■ ■■ ■■ .■ ..'."''..' tr.t prudential school, 

the most upright and learned of tin tu, with regard la following the 

opinions of such a school is to be appointed." 

In this connection, the compiler of Al-FurCt ' (The Branches) said, "The 

- i| 'itics: i',iii,||.'i '■ .I 1 " iiisi'i ii t.' by Ibn <}:yiiiiyah." Besides, the compiler 

of the book entitled Al- Insaf {Justice} said with tegard to the issue of appointing 

the one who imitates Liu- npimous adopted in ,i p;iiii.iii ir r.iris;ii-'.kL-iui.il 

scholar, "...Such a view has beet; nphiietl Jar a long time, so as not to suspend 

i ' ii Hi . <' 

Moreover, Imam Ibnul-Qayyim said: 
"The one who exercises ijtihad is the one who possesses knowledge 
of the Noble Quran and the Summit, to addition, lite ijtihad of such 
a person does not forbid him from adapting the opinions of other 
scholars in certain cases, liwt is freer ruse one finds all the great 
scholars building their judgments on the opinions of those who are 
«' m ill in '.' bno.eienyi .:■!:/; , L i ' ill " ,1 , r " 
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5 See" Ai-Hditiyiritr [p. 480 1- 
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CHAPTER 




2 


Judge Ethics 

Im&m Ahmad (may Allah, 'it' m n ' m 1 11 i sml ■ ■■ » imu t ' '" .. > 
not to get angry or rancorous:' Moreover, Imlmlbnul-Qayyim (may Allah have 
lucivy on liin:) siliil: 

"The judge neeth to know three matters, if any of which is absent, 
lite iHitpiintt becamef imnlii!: kitoteint: (:>e cch'vtec. rations, uitd 
clear proofs. For mure iiiasinnit'i:, tin eei,k nee guides the judge to 
know the genet il St ml rttline. i\e reasons guide him to know the 
applicability of such a ruling tan certain erne, while the dear proofs 
guide hint to k ' w,;y of pnaiir; t ittntcnt when there is 
contradiction in e wittier. ! 'inn. whoever ens m one of the three, errs 
in Ms judgment. 
It is recommended that the judge be strong without harshness so that the 
oppressor does not belittle him, and flexible without weakness so that the people 
entitled tD rights may not fear him. In this respect, Shaiykhul-Islam Taqiyynd- 
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Din Ibn Taymiyah (may Allah have mercy u:t hi mi said, "Si:t'\:p!:ip lua ran 
lunula i i n i - In addition the judge should be patient 

so as not to get n i ii ill i I i L 1m mi m 1 ilm u i ' I i ! 

That is, patience is the ornament, beauty and splendor of knowledge; and it is 

a ii-l ruiimmi i,i I .1.1 1 in',1 Inlin 1, iidc-i, 

tii mil' lnnilii ■ nd iim.i I i «aiits. Moreover, 

he should be discerning so that he could not be deceived by some litigants, 

Furthermore, the judge should be virtuou ny I in himself awn I nil 

I i ! hii 1 I ! i h i ! I I I i i 

passed by the prei.Ti.Hrit: inJi;:.-:, I'll,: place of the court should be in the middle 
of the town, if possible, so that people do not face hardship in reaching it, 
I Ji then, s u il li i j tl i ,1 mii'-oil,: I f il as il l ..-in; led 

that ■ Um.u Ihnnl-Khati.ah, ' liiimjii Ibn ' Affan and 'AH ibn Abu Tilib used 
to sit in the mosque to decide cases. In addition, the judge should treat the two 
litigant:-, impartially and iu-l:v in term:-, nl the way he aioli:-; at diem, ihe ivay 
he addresses them, the places where they sit, the way :ie receivr'-; ;hem, and 
so forth. In this regard, Abii Dae. lid rclaicd on iho authority of lbitu/-/ub::yi 
(may Allah be pleased with him) who narrated: 



With regard to this, Imam Ibnul-Qayyim said: 

"Il is ti-oliR'ilvilh'r liiL < li' i i;.' L f : v:o hag,:::::. , < . h 

i ,;: !■)• , i n id.','.';, in,:. I <::::•. or : ! i h ,:< > 

liuv.in of honoring him. That is because such acts may cause the other 

litigant to feel d: I < i ' ,n argument. The 

judge also should not shouh ji ' : , i,';i ,',,,.', ,,, « n ia\ 

cause them disheartenmenl ,mii Irtalmas:;, otiil hold their tongues 

from expressing their arguments." 

In addition to this, it is deemed prohibited for the judge to have a secret 

lii-.emir.-.e with mit- ui ilu- lil iyanis. in 1,11 him nli.it to say. In entertain 

hi-ii, or in leaeli him ium lu aehiei In-: argument, escopl when one of the 

litiijjiils (!in:,i:is snmd liine, iie.c-i.ii y and ii must he explained to him when 

Besides, the judges sessions should be attended by the faqlht and he 
should consult them concerning whatever may be difficult or doubtful fur 
him. Thus, if the ruling is clear to the judge, he is to pass his judgment; if not, 
he must delay passing his jiid:;: H- 'i :i uniil In- makes sure of it. 
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It is deemed prohibited for the judge to decide cases when being in a state 
of great anger. This is due to the hadith, in which the Prophet (PBU 1 1) '..ml: 
"A ituky mas; not judge i«-.'iKVu ,'in> person* n-lnlc he is in nn 
i!Hj;,'T :l).:)L»i/."' 
That is because anger affects both the judge's mind and heart and thus 
blocks his sound comprehension and wise consideration. Likewise, every 
matter that may affect the judges temperament for the worse, such as hunger, 
thirst, anxiety, boredom, sleepiness, retention of urine or stool, or when the 
weather is irritatingly hot or cold, has die same ruling applied to anger. This is 
based on the fact that such mattes disturb and confuse the mind in a way that 
may prevent the judge from reaching a sound decision. 

Further, it is prohibited ior 1 1 ie ji iduc- 10 ) ccrive bribes. This is due to the hadith 
narrated by Ibn ' Umar (may AUah be pleased with him) in which he said: 
"The Messenger (PBUH) cursed the one who bribes and the one 
who takes bribed 
Commenting on this hadith, At-Tlrmidht said, "This is a hasari iah.Hl hadithr 
In this regard, bribes axe of two kinds: 

1- A btibe taken from one of the two litigants in order to decide in 
his favor. 

2- A bribe given to the judge who abstains from judging in favor of 
the rightful person until he bribes him. This is one of the gravest 
acts of injustice. 

h- addition, it is prohibited tuv the liidtc In jccepl -ills hum those who did 
not use to give him gifts before he became a judge. In this respect, the Prophet 
(PBUH) said: 

"Gifts given to governor} -ire (cansidered) ill-gotten property." 
(Related by Ahmad)" 

That is because accepting gifts from someone who did not use to give the judge 
gifts before he became a judge is an excuse to decide in that person's favor. 

Furthermore, it is dci<_:-;iaMc for the lodge to sell or buy except through 
an agent who should not be known as the judge's agent, for fear of partiality. 
That is, partiality in purchasing and selling is similar to the previous ruling 
pertaining to gifts. 
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The judge may not decide casts i n which lie it i nvolved or cases involving 
any of those to whom his testimony cannot be accepted, such as his father, 
son, wife, or enemy, lor, in sucli cases, he is suspected of partiality. Therefore, 
if any of such cases is assigned to him, he is to refer it to another judge. This 
is ;.ii|i[iin i.:il by ihe fuel thai L mar Ihnul i.hallab referred the case of Ubayy 
to Zayd Ibn Thabit to decide it, and ' Ali referred an Iraqi man to Shurayh to 
judge his case, an 1 1 ' uluiia:i il-I'cl 10..I iaihab n> luhayi Ihn Mul'im (may Allah 
be pleased with them all) for judgment. 

Hi J irabl l<ii 1 1 1> 11 II. nili'l In in 111 1 01 iLuliii. uriiiiiary 

decisions, such as those til' lilt- imprisoned, minor orphans and kmalic:-;. then 
the cases of endowments and bequests that have no guardian. 

With regard totheueeisions mudeli; ihc ii ad;',;-, 1 hc-yaie nol to be invalidated 
unless they contradict the ruliia.s oil lie Xoblr Quran, the Sunnah, or a decisive 
consensus of Muslim scholars II She iml^e doe.-, so, his decisions are not to be 
implemented, as they contradict the Quran, Sunnah or the consensus. 

In t h e I ight of this brief presentation of the ethics of the j udge, the justice of 
:he judiciary in islam becomes cvidcnl. in oilier words, judges in Islam assume 

a liiidi r in 1 il 1 be 1 I 1 1 hi i ill li iii c 11 in 

arc the Words of Allah in « Inch Me says: 

.' . ■ • it the judgment of [the time of] ignorance they desire? 

But who is better than Allah in judgment for a people who are 

certain [injaith]? (Qur'an: Al-Ma'idah: 50) 

May Allah disgrace those who turn away from that divine judgment and 

replace il with Satan's law. Those are the people whom Allah meant in the 

noble verses: 

"...those who exchanged the favor of Allah for disbelief and 
settled their people [in] the home of mini [It is] Hell, which they 
will [enter to] burn, and wretched is the settlement." 

(Qur'an: Ibrahim: 26-29) 



1 I I, ' . , , I 

2 Abu Da-mid (3588) [4/14] . 

3 See ■■Zdifo! Ma Via'" (4,"Jfj). 

4 Al -Bukhtol ( 7 1 58) [ 13/ 1 m ] and Musi im ( 4465 ) [ 6/24 ] ) . 

:>.\k::>;nvijiii»i>! 1 1/ km. Urn Maijh ::.ji ji i.vji j j:k: ai- riimiuhic.^u: \:v.\-,n . 

(, Ahmad (23492) [S/424| and Al-Bayhaqi (20474) [ 1 0/233). 




Method of Undertaking Judgment 



When two litigants come to a judge to decide their case, he seats them 
before him and asks, "Who is the plaintiff?" Or he may wait until the plaintiff 
speaks presenting his claim. The judge then should listen carefully to the claim. 
If the claim is presented properly, the judge then is to ask the defendant, "What 
is your defense?" If the defendant admits that the claim is true, the judge may 
give a decision in favor of the plaintiff. But if the defendant denies the claim, 
the j ii<ige is to turn again to the plaintiff asking him to present proof if he has 
any. That is because the plaintiff is the one who should substantiate his claim 
in order to get his right When the plaintiff beings the proof, the judge is to 
pass the judgment according to the proofs. 

The judge is not to judge according to his own knowledge (apart from 
other sources of information) as this may lead to his being suspected. In this 
regard, the great scholar Ibnul-Qayyim (may Allah have mercy on him) said: 
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"When the judge decides a c i i n > card i own knowledge, then 
he may decidt it m 1 1 v that he has done 

so depending on his own knowledge" 

He also said: 
"It is authentically reported that Abu Bakr. 'Umar, Abdur-Rahman 
Ibn 'Awfand Mtt & tfyah ierted nch an act prohibited and none of 
the Prophet's Companions was known to disagree with them. Besides, 
the master of judges, the Prophet (PBUH), knew some matters about the 
hypocrites that would make it lawful to kill them and take their wealth. 
However, he did no ' idethe* . i in terms of his own knowledge, 
though there would be no offense on him if he did so, for he is free from 
any suspicion and trusted by Allah, His angels and His servants!' 

Ibnul-Qayyim added: 
"... However, it is permissible for the judge to decide the cases according 
to what is available before him of re, citify r, ported information, 
i 1 i dge ivitlihim Moreover, it is 

permissible for the judge to deciile. a ease uceonimf; to the info; cmihn 
that many people other than him have knowledge of. Thus, it is 

judgments as they are considered among the most preponderant 
proofs. Consequent* , i i , , t ><, ,iot be suspected if 

he isiahlhht'.i hii opmhn 0,1 this common infenuntion, as if will be 
based on proof not merely on his own knowledge." 
With regard to the plaintiff, if he says, "I have no proof to substantiate 
my claim," then the judge is to inform him that he may request that the 
defendant swe ar. Th is i 1 >r< 1 n -4 1 < 1 [ he tadlth related by Muslim and Abu 
Dawud that states: 

"Two persons referred their case to the Prophet (PBUH); one of them 
was from Hadramaut and the other was from Kindah. The one who 
had come from Hadramaut said, 'O Messenger of Allah! This man 
has appropriated my land which belonged to my father. The one 
who had come from Kindah said, "This is my land and it is in my 
possession; he has no right in it.' The Messenger of Allah (PBUH) 
said to the man from Hadramaut, 'Do you have any evidence (to 
support your claim)?' He replied in the negative. Thereupon, the 
Messenger of Allah (PBUH) said, 'Then, your case is to be decided 
on his oath.' "' 



I 1 \ Jf.(. 

In this respect, Imam Ibnul-Qayyim said: 

'' ' "' 1 « 11 i!c i tin.' Shtin'ah (islamic Law). I knee, the 
oath is to be taken by the defendant, as the plaintiff has not brought 
forth anything supp , 'hereupon, the defendant is the 

one who is to take the oath, as there is no proof against him and he 
' other words, the defendant is the stronger of 
the two litigants due to the origins'! principle of being innocent; thus, 
the oath is to be taken by him" ' 
Therefore, if the plaintiff requests that the defendant take an oath, the 
judge is to make him do so and then set him free, as the principle states hi 
innocence. Neve rtheless.it is stipulated, 1. ii ih \ ilidii> >| i he defendant's oath, 
that the oath is to be a reply to what the plaintiff claims. Moreover, the oath is 
to be taken by the defendant after the plan -1 s requ t, s it is a right of the 
plaintiff which must not be taken except after his request. 

However, if the defendant abstains and refuses to swear, then he is judged 
as being guilty, under the conditions of his abstention from taking the oath. 
That is because i f the plaintiff 's cl aim was untrue, the defendan t oi 
himself by taking the oath. So, his refusal to take an oath is considered an 
evident proof indicating the truthfulness of the plaintiff in whatever he claims. 
Thus, such a proof is to be considered regardless of the principle stating the 
innocence of the defendant until proven guilty. Considering the defendant 
'' n c it U< > 1 1 ke an oath is the opinion adopted by many scholars, 

and ' Uthman (may Allah be pleased with him) passed judgments according to 
if. In this regard, some scholars say, "[fine defendant refines to swear, then the 
judge is to ask (hi f laintijf to sr/ea , bst tint a 

With regard to the issue of taking an oath, Imam Ibnul-Qayyim (may 
Allah have mercy on him) said: 

i W !ht >ath is to he taken by the one whose 

fj, t. j„( v;,. > htetlu'lt! , l „ ' ,>, , , \, 

i tantial • •, e than the other is the one who is to take an 
oath This is the op lop of .cholars, such as 

the scholars of Medina and the* i i ihh like Ahmad, Ash- 
Shafil, Malik and others? 
He added: 
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He iiKu said: 

"J Jh's opinion is iioi (/»/'( «ff l« he m'^'d: ''"' ""''' 'J '" '"■ '"fceip or 
the plaintiff and he will take his right. Furthermore, Shaykhul-lslam 
Hit: Taymiyah adopted that opinion"'' 

In addition to this, Abu ' Ubayd said: 
"■i;:f.7li<; I'j'ii ■■ ph\ii\tijj'i:< It'ke ilV I'lli.'i :'»,' i [.'..I' (in 1 dilffisdilill n;|W> Id 
tafa; (to on/ft J ft« its roote in ootfi l/ie No We Qur(in and (lie Sunnah 
ic Tradition)." 

Ibn Taymiyah (may Allah have mncy on him) said; 
"WW has been reported from the Prophet's Companions concerning 
the defendant's refusal to take an oath and that the judge in this case 

asks the plaintiff' , .'. titer. Rather, each 

e-fliie n,vnMtii.Ti litis //Sim ,1 jht'i'iiuL i i It t >r i,j cmsllie 
plaintiff knows Hie truth oj his cl \,i . ,<.' /, d faidant refuses to 

swear, the plawttll ,,■ t <l ' , <c and thus becomes 

entitled to what he claims. But if the plaintiff refuses to take the oath, 
then the judge is not to judge in his favor on basis of the abstention 
of the defendant to take the oath. This is the same as the case of 
Uihman Ibn 'Affan (may Allah be pleased with him)? 

Commenting on what Ibn Taymiyah has said, Ibnul-Qayyim says: 
"The opinion adopted by our Sheikh Ibn Taymiyah is /lie decisive one 

■ ■■ a ning i ■' j i'j' refttiiil to take an oath and permitting the 

plaintiff to do so."" 

He went on saying: 
"If the truth of the claim is dependent solely on the defendant and 

I il i r 1 i, 

Whereas, if the truth is solely dependent on the plaintiff, then the judge 

is to ask him to swear, but if lt> •.!■ ,' . the judge is not to decide 

in his favor on the basis of the defendants refusal (to take the oath). 

This is the best revi . , , . j; the i tilings on both the defendant's 

refusal to take an oath and referring the oath to the plaintiff?' 

However, if the defendant takes an oath denying the claim of the plaintiff 

and thus the judge sets him free, as mentioned above, and after that the 

plaintiff comes again with proof, then it is one of two cases. The first case, if 

the plaintiff has previously said that there is no proof, then the judge is not to 



listen to his proof, as the plaintiff has denied it before. The second case, if 
plaintiff has not denied its existence, then the judge is to listen to this pi 
and judge accordingly. 



is worth mentioning that the oath taken by the denier 
(the defendant) is not considered a means of eliminating the truth of the claim, 
as the claim is not invalidated through taking oaths. Rather, the oath taken hy 
the denier is a means of ending the dispute, not eliminating the right of the 
plaintiff. Li kewise, if the plainti ff states that he has no proof and afte r that he 
finds one, then the judge should consider it and judge accordingly. This is 
because the plaintiff has not denied it in the first place. And Allah, Exalted be 
He, knows best. 



\tee.'Z&dAi-Ma-itr[4m). 

2 Muslim (356) [I », I b ,;,d (1245) [5/343] and At-Tirmidhi U3H) 13/6231. 

3 See the footnote in /tr-Jtovd jl (Muri; ' [7/5431. 
4See"Zd<j Al-Ma'&T {4/96). 

5 See the footnote in Ar-Ritwd Ai-Mmbi ' ( 7/545) . 

6 Sec " At - Turuq AL Hukmiyyah " ( pp. 1 22- 1 35 ) . 

7 See the footnote in At- Rart& Al-Murbi [ 7/545] , 




Valid Court Claim: Conditions 



The claim is not valid unless il is presented in detail. So, if the claim is about 

a debt owed from .ideal person lor sample then 1 he ueaiji nl'ihe indebted, the 
typeoftliedehi and its amoaui as '.■...■II ns ail the olbe.r related information thai 
inavckrily the claim most 'ae i neiihonnl. his is Juu In :nc i'.u I Ilia, ihe decision 
is dependent on such details. Thai is why Allah's Messenger (PBUH) said: 
". ..1 give my judgment according to what I hear."' 

H ' 1 th< i ' t>, | i I L I ]i i n i I ill i hi ..Liiia ,.i as to 

clarify to the judge the reasons am! iacts needed for the decision. 

li is ran valid also to lisipito o> a something unknown or unspecified; the 
object of claim should be known so as to be attained and obligated when the 

ii] di'i ol ill , nri I | in' , I [ h r I nt J li 1 , ept! >ii< to liiisruhii;;, 

as it is valid to do so in some cases, such as claim! ng a bequest in which a person 

ii | Mill, n ii ui ins i ill li u- in i I a I i i i liov.a ■■■■ or nrlilde In 
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such a case, the claim is valid, even if the thing litigated aver is unknown or 
unspecified. 

Moreover, the claim must be declared. So, it is not enough for the plaintiff 
to say, "He owes me such and such" but he (the plaintiff) must declare that he 
claims such a thing. Besides, the thing litigated over must be due, as the claim is 
not valid for a debt on credit. This is because the defendant is not to be demanded 
for the debt before its due time and, also, he is not to be imprisoned for it 

Furthermore, the claim must not involve what disproves it. For example, it is 
invalid to claim that someone killed somebody or stole something twenty years 
ago while the defendant's age is less than twenty, as the claim would be illogical. 

If it is litigated over a selling or renting contract, the claim, in order to be 
valid, must involve the conditions of the contract. This is due to the feet that 
some people may dispute over them. Besides, that contract may be invalid from 
the judge's point of view. 

In addition, if the claim :d,ik ■; in iuliciiunce, the reason entitling it must be 
clarified. That is because the reasons obligating inheritance differ, so the reason 
on which the claim is established must be defined. 

Further, the valid claim must define the object litigated over; whether it is 
present in the court or the country, so as to eliminate obscurity. However, if 
the claimed object is not present, then it must be described with a description 
like that connected with buying, namely, to state all the necessary descriptions 
of the object. 

In addition to this, justice (irathfiihiess) is considered a prerequisite for 
the validity of the evidence. This is due to the noble verse in which Allah, 
Exalted be He, says: 

"...And bringto witness two just men front among you..." 

(Quran: At-Ialiiq: 2) 

Allah also says: 

"...from those whom you accept as witnesses..." 

(Quran: Al-Baqarah: 282} 

And: 

"O you who have believed, if there comes to you a disobedient 
one with information, investigate..." (Qur'an: A) - Hujurat: 6) 

In this regard, faqihs (may Allah have mercy on them) differ as to whether 
the witness must be an outwardly and inwardly just (true) person or being an 
outward just person is enough. There are two different opinions, the prepon- 



derant of which deems an outwardly just person a valid witness. This is based 
on the fact that the Prophet (PBUH) accepted the testimony of a Bedouin (i.e„ 
the Prophet (PBUH) considered his outward state). Besides, 'Umar (may Al- 
lah be pleased with him) said, "Muslims are just'' 1 

In this respect, the judge is to judge depending on the just evidence unless 
he knows otherwise. That is, if he knows that such evidence is contradicted (by 
others), then it is not permissible for him to decide according to it. 

As for the witnesses whose justice (i.e., truthfulness) is not known to the 
judge, he is to inquire about them. He may ask persons who are well acquainted 
with those witnesses such as tVn-mU, iteii;lthm-s ur persons dealing with them 
financially. In this regard, "Umar (may Allah be pleased with him) said to a 
man who recommended another man before him: 

"Are you a neighbor of his?" The man replied in the negative. Then, 
'Umar asked him again, "Have you ever accompanied him in 
traveling where the true nature of men appears)?" The man said, 
"No." 'Umar askai him for the third time, "Have you ever dealt 
with him financially?" The man replied in the negative. Upon this, 
'Umar said, "Then, you do not know him"' 
If there is contradiction between the proofs invalidating and those vali 
ilc ti rii.; 1 he wi I r.esses, I'.nniel v. i in: re ,n i> s i ;■ n,: in.! ic.it ; in: I heir non-uprightness 
for testimony as wd! lis olluc- imjieuliii;; :lie:r upriejilne.-;:;, ilic- jud-je :nusi 
give precedence to the issue of their non -uprightness (i.e., not to accept their 
testimony) Fii u prior ted b the fact tluit t he one refuting the upright- 
ness of a witness knows something unperceived by the one who recommends 
him. Besides, such a person tells about something unknown by others while 
the one viewing the uprightness of the witness for testimony tells only about 
something outward Moreover, the one refuting the uprightness of a witness is 
proving something (to substantiate his view) while the one who views other- 
wise tries to deny something already proved. It is stated as a genera] principle 
that what is proved is to be given precedence to what is denied. Tn this con- 
nection, when the defendant acknowledges the j ust ice and truth fulness of the 
evidence, it is considered just and true accordingly. That is because seeking 
the truthfulness of the evidence is a means of ensuring his right. Moreover, 
his acknowledgement of the truthfulness of the evidence is regarded as an 
acknowledgment of the right he owes to the other litigant (the plaintiff). So, 
the defendant is to be judged in consideration of his acknowledgment of the 
truthfulness of the evidence. 
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As for the judge, if he knows the truthfulness of the evidence, then he 
mast decide the case according to it and he does not need recommendation. 
Otherwise, if the judge knows the untruthfulness of the evidence, he must 
l I i it I il i it he has some doubt with regard to (he 

witnesses, ho must ask fliem how they hore such a witness and whe re they bore 
it. Ibnul-Qavyim (may Allah have mercy on him) said: 

".. .The judge must tiv this (i.e., to exclude doubled evidence and 
judge according. « t , (I u\ .atesfrom doing 

tk i is regarded as com milting a sin and turning away from 
the right judgnK>i< I t „ happened that two witnesses 

testified before Alilbn Abu ln>.! (,-, I pleased with hint) 

that a man had stolen something, but 'AH ( 4v •) tl ,' ii eslimon) 
1 'he;efatv ; he ordered them to cut off The ma 
test their truthfulness), so they fled?* 

If a litigant claims the rival id » ,i ivitness, he must introduce proof. 

This is due to the kadith in which the Prophet (PBUH) said: 

'Proof lies on th- 

In such a case, such a litigant is to be granted a respite of three days to 
present his proofs, but if he brings none, then he is judged in consideration 
with the evidence. That is because his inability to bring a proof that the 
witnesses are not upright during the specified period is considered a proof of 
the voidrmcc of what he claims. 

If the judge does not know the actual slate of the witnesses, lie is to ask 
the plaintiff to prove their uprightness, so as to judge according to what they 
testify. In order to accept the uprightness of the witness, there should be two 
persons testifying before the jiuiye thut he is just and truthful. However, it is 
viewed sufficttnr I. om ho i s th at one person testifies that the witness 

It is permissible to judge an absent person provided that he is far-off for ;\ 

ki riii [ii p i h In 'I laim is pro it 

him. This is due to the badtth in which Hind Bint 'Utbah complained to the 
Prophet (PBUH) saying: 

"C Messenger of Aih'h! Ali"> Si'iyii.i (her husband) is a stingy man 
and he does not give me wh, i ■ i. n . i Inn mid me." The 

Afeseni'i'i" sniff in /ten i i' ' » is m I t it for you and iwr 
children, and the amount should be just and reasonable? 
(Related by Al-Bukhari and Muslim)' 
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Hereby, liie hadilh indicates the p< issibihry of judging against the 

absent person. Nevertheless, when the absent person returns, he may present 
his argument before the judge as the reason obstructing the case is eliminated 
by his return. That is because proving the truthfulness of something does not 
invalidate the claim against it or neglect it. 

When deciding against an absent person, he must be out of the area falling 
under the authority of the judge. However, if the absent person is in that area 
and there is no judge therein, the judge is to write to a person fitting to decide 
among the litigants to judge between them. However, if it is unattainable to do 
so, then the judge is to write to whoever is fit to effect conciliation between 
the litigants. But, if it is unattainable to do so, then the judge is to ask the 
plaintiff to bring a proof substantiating his claim. Therefore, if the plaintiff 
substantiated his cla im with proofs, t hen the judge is to bring the other litigant 
even if he is far-off. 

In relation to this, Imam Ahmad mentioned th at the opinion adopted by the 
scholars of Medina stated that they decided cases against the absent persons. He 
commented on this saying that this is a good opinion. Moreover. Ai-Zarkashi 
said, "Im&m Ahmad did not deny the view of hearing the claim or the evidence 
l urh t It , i ! ' f i [mam Ahmad tiled the 

opinion of the people of Medina and Iraq as if it was uncontroversial. 

In addition to this, it is permissible to listen to the claim against someone 
who is not legally accountable and then decide according to the proofs. This is 
supported by the aforementioned hadith of Hind Bint 'Utbah. If such a person 
becomes legally accountable after passing a judgment against him, then he has 
the right to present whatever proofs to substantiate his defense'. 

Endnotes 



1 ii in i ' 1 1 1 1 i] 

2 Al-Bayhaqi (20537) |1 0/252 1. 

.1 Set the loiilnoie in Ar Rinvd Al-A-Unbi' [7/551 1. 

4 See the footnote in Ar-Rtuv£ Al-Murbi ■ | 7/552 | . 

5 At-Tirmidhi (1345) [3/626]. 

A: 1,11 i" l | i -| , , r i 1,„ i ' .i i| 

7 See the footnote in Ar-Rawd Al-Murb, ' [7/556]. 



CHAPTER 



Dividing Shares among Partners 



The proofs of dividing shares among pai 
Qur'an, the Surtnah (Prophetic Tradition) an 
ars. Allah, Exalted be He, says: 

"And inform them that the water is shared between them..." 

(Qur'an: AI-Qamar: 28) 
He also says: 

"And -when {other] relatives and orphans and the needy are 
present o( the {time of] division.." (Qur an: An-Nisa': 8) 

Moreover, the Prophet (PBUH) says: 

'The preemption is applied in I'vcry joint undivided property."' 
Moreover, he (PBUH) himself used to divide the spoils of war among 
Muslims '. In addition, many scholars maintain that there is consensus among 
scholars on the issue of division. This is due to the fact that necessity calls for 
it as there is no other way to give rights of the joint property to those entitled 
to them except through division. 
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Division Is of TW Types: 
Consensual Division and Compulsory Division 
First Type: Consensual Division 

II refers to the division that must be implemented with the mutual 
consent of all partners and it is impermissible to implement it without their 
mutual consent. For more illustration, it is the kind of division that cannot be 
implemented without causing harm to one or some of the partners, or that 
cannot be implemented except when one of the partners gives something in 
compensation to the other. Such a type may be witnessed in properties such 
as small houses, shops or lands consisting <>i tlli'li'reni spot:-; distinguished by 
buildings, trees or the like, or when a certain spot represents a kind of benefit 
for one of the partners excluding the others. Therefore, it is impermissible to 
divide such a type of ioii-t pv-.ijvrlirs rs. qil with I he mutual consent of all the 
partners. This is dui to the L tilth in which the Prophet (PBUH) says: 

"One should not harm others a 'i JicnA ! w.r wkbi iiejii hi hhiiw'j 

by causing harm to others" 

(Related by Imam Ahmad and other compilers aCHadlth) 
The general meaning of the hfldUb indicates that it is impermissible to 
divide somei hint; I lull may cause harm to any of the partners except with the 
partners' mutual consent. Such a division takes the same ruling applying to 
sale t ransactions. That is, the sold item may be returned if defective. Besides, it 
involves the option to conclude the contact or cancel it in the session of selling, 
making conditions: unci an .-111 ike- matte!.-;, yeverthcless, no partner is to be 
forced to accept such a division. But if one of the partners demands selling the 
joint item, the one who refuses division is to be obliged to submit, and if he 
insist:-; on his stand, then the judge may sell the item on their behalf and divide 
the price between them, each according to his share. 

The sort of harm that forbids implementing such a type of division is 
the undervaluation of the property when divided, regardless of whether the 
partners benefit from the division or not. That is, it is not included in such 
harm that the partners do not benefit from the joint property if divided. 
Second Type: Compulsory Division 

This is when there is no harm caused in dividing a property, and there is 
no compensation required. It is called so because the judge forces the one who 
refuses u vision to accept and implement it when its conditions are fulfilled. 
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Such a type of division may be concluded in properties such as a village, a gar- 
den, big houses and shops, spacious lands, as well as measurable and weighable 
items from the same kind. 



1 ■ The j udge must make sure of the partners' ownership of the article. 

2- He must make sure that there will be no harm resulting from the division. 

3- He must make sure of the possibility of dividing the shares of the joint 
property in a way allowing the shares to be changed without jiving 
compensation to any of the partners in return for this change. 

Thus, if one of the partners demands division, after fulfilling these condi- 
tions, the other partner is to be forced to implement it even if he refuses to do 
so. This is based on the fact that division eliminates the harm caused by the 
existence of partnership, and enables each partner to dispose freely of his own 
share and benefit from it through plariimi;, ImilJini! ;mi1 suchlike mailers that 
are no! attainable with the existei k:c of |>:iri m-rsliip. 

With regard to the above issue, if one of the partners is not legally 
accountable, then his guardian may implement the division on his 
behalf. Moreover, if one of the partners is absent (for any reason), then 
the judge may implement the division on his behalf upon the demand 
of the other partner. 

In fact, that type of division is a means of distinguishing the share of one 
partner from that of the other. Moreover, it does not take the same ruling 
applied in sale transactions, as each ha.-: h*. tnvr specified rulings. 

Itispermissibleforthepartuerstodividethejointpropertybythetnselves, 

:KSiiin ,-onu'or.e to diviue it among', :Ihth, or reicr u> I he judge lo Ki;n soinc- 

As for adjusting the division of the shares, it may be through dividing 
the joint properly int., [ .hi ■ < !■ |. , . ' • e. Li ■ 1 1 1_ n measurable 

and of the same kind. Moreover, just division of shares may be through 
con tillering the value of the shares in case the property is of different parts; 
each having a value different from that of the others. In such a case, the 
share consisting oi'parts of lew value must he more than the share eonsisiinj! 
of parts of higher value, so as to make a kind of balance between them. 
However, if implementing a just division is not attainable, neither through 
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dividing the property nor considering the value, then partners may resort 
to compensation, namely, the one who takes a share of value more than the 
share of the other partner has to pay him an amount of money equal to the 
difference in value. 

When the partners divide the property among themselves or draw lots 
for the shares, 'I. di ion beconx binding That is because the one who 
divides the property among them is like the judge and the act of drawing lots 
on the shares is like the decision made by the judge, so the division becomes 
binding. It is permissible to draw lots on the shares in any form. However, 
the most preferable way of drawing lots is the one in which the names of 
the partners are written on pieces of paper and then they are rolled up and 
mixed together. Then, the partners may invite a person, who was not present 
(so he did not see such pieces of paper) and ask him to pick those pieces and 
put them on the shares. So, whoever finds his name on a certain share, it 
belongs to him. 

Besides, if each partner gives the other the right to choose between shares, 
the division becomes binding, by means of their consent and by the ending of 
the session of division without any objection. 

Moreover, if one partner claims that there is a mistake in the division they 
have implemented among themselves, though there are witnesses on their 
mutual consent, then such a claim is not considered. This is due to the fact 
that he has already consented to the division according to the way it has been 
implemented, so he is to accept the increase of the share of the other partner. 

In addition, whoever claims linn there is a mistake in the division 
implemented by the person assigned by the judge or the person they have 
assigned, such a claim is considered only with a proof; otherwise, the other 
partner is to take an oath denying that claim. The original ruling states that 
the claim is not true until proven otherwise. Thus, if such a person presents 
proof substantiating his claim, then it is considered and the division is to be 
invalidated. Tb is is based on 1 lie liicl that im si.lcn.ti: li.cateepling the division) 
goes back to his view concerning the apparent justice of the person -who has 
implemented the division. So, if the person submits a primi ■.iibsianlialniii, Ins 
claim of the injustice made to his right, he may claim his right hack. 

Whereas, if each of the two partners claims his right to something in the 
property, they may resort to taking oaths and the division is to be invalidated. 
Thai is beeaisse 1 Lil- thi nsj; they bee hi elaen juis nol ^<me to someone other than 
them, and none of them has a proof to outweigh the claim of the other. 
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As for the defects that appear in the share of one partner, he has the right 

to choose behvLTii ivviikinij, llic division or kuquim. ilu- J L - 1 "f i: t i vt- sb.ni: ,nni 
taking < i npensation. That is based on the fact that the defect in the share of 
an j- of the partners is regarded as giving him less than his entitled share. Thus, 
such a person is to be given the choice either to revoke the division or keep 

il and ijt't compensation, (he Mime ;i.-, ii;. plied hi :,,ik- transactions. Ami Alkih, 
f-K.illL.-tL bi.: 1 k\ knows best. 




Claim and Evidence 



and for them is whatever they request [or wish]." 



oaths. Imam Ibnul-Qayyim (may Ai 



lg ones right, si 






'7k Ihi: Siiarrih'u (fair niifcixc iv;/iv.< ,v wkaiavr dari/>V': and 
' ' i f be He, has made 

rv;hli rimr v:iik aigiv; una mttic/njiivs sitfliil'yi:!^ .w! If rirt'rnr fo fjw:?!. 
.'■(i, i i gitierri/ wastes a 

j'nf tiM-iii/'lgs !':■> >■■;■(,' as rigid" 



The difference between the plaii 
the one who is released when silent 
who is not released when silent, as he is claimed against. 

In order to decide mi the validity of the claim or the denial (defense), each 
must be from a person who has the freedom of action i.e., he must be a free, 
m.ijnr. .1 iid lojvilly accou marie ptTseii. 

If two persons claim for a particular property that is already in the 
yirissi'Ksion of one of the litigants, then it belongs to the person who has it, 
provided that he swears an oath that it is his. In this regard, the litigant who 
i in full pi> 'ii ! ,i 1 'iii M in h lie the one who 

does not possess it is called the "outgoing" 

H ,-. '.i-i !'i chunk' 'i lijRiini ' il ■ nits proof that the property is his, 

the property is to be given to the "outgoing party (i.e., the one who does not 

possess it)." This is based on the kadhlt narrated by Ibn ' Abbas (may Allah be 

pleased wilh him), as a marfu badith. In this hadiih, the Prophet (PBUH) said: 

'If people were to be given what they claim (without proving their 

' i ' t'\ i i,i i > i i - ' property of other 

people. The wtl'j i ( ulunt (in the absence at 

any proof against him}'.' 

(Related by Imam Ahmad and imam Muslim) 2 
Moreover, the Prophet (PBUH) said: 

"Proof lies on the plaintiff and the oath is to be sworn by i!k lid'cuii:;:!" 
(Related by At-Tirmidhi)" 
Thus, the two h/ulUhs indicate that the plaintiff is the one who must 

i ■ i i, l ' ' I n 1 ' Ii I in ii i i I i ion >i'l I ii 

his favor. They also indicate that the oath is to be taken by the person who 
denies the claim (the defendant) when the plaintiff does not have proofs 
substantiating his claim. In this case, the majority of scholars say that the 
p i.ip H b "i -ff ■ i ii nne who already is in full possession of it; the 

ii 'in pari II > I I Ii i ihnri nil nth concerns 

the case in which the one who is in possession of the property does not 
have a proof; thus, his posse,', inn -if i!u.', property next to the proof will 
be stronger. It is worth mentioning that the opinion of the majority of 
scholars has more right to be followed. 
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However, when the property is in the in>'.-,i.-..-.i«i] of neither, then each is to 
swear an oath that it does not belong to the other, and half the property is to 

be equally divided be ti i J i ' I ] i 1 > i } < ' m'i i kiii 

and none of them has proofs to outweigh those of the other. However, if there 

i; 'ii appii in ■ it.ii Im Mi i i_ 1 vi 

to be considered in the decision. For example, if two spouses litigate over the 

clothes and siulilisr n: M.. In him Munjit:, Hi. .i ■.-. Ii-iu". ■■i- Mis a man is lei In- 
given to the husband and whutevci fits n woman is to be given to the wife, and 
whatever fits both is to be given to both. 



icl«.nn.k in 'I' Kinl IMhrif.i ' |7/.57fi| 
in (4<I45.I 16/229; andAI BuUian M552) |S/26 
|-n:k-hill>!51| , .:'.. 1 ft;. 



CHAPTER 



Testimony 



Testimony, in Arabic, refers to seeing, since the witness informs about 

what he/she has already seen and known. It is a controversial matter among 

scholars whether the witness slur.ikl bcsjiii his/her testimony with saying, "I 

test ify..." or "I have testified. .," or not. In this regard, there arc two views; the 

firs; i.s she well-known view maintained by the Hanbali scholars, namely, that 

il is oiijispiliiry in say such words when leslifyins; Tje S(\<tml i', one of the 

views reported to be maintained by Imam Ahmad and a group of scholars; 

they maintain that it is not obligatory to begin one's testimony with "1 tes'-fy. .' : 

or the like. This is the same opinion adopted by Imam Taqiyyud-Din Ibn 

Taymiyah, his disciple Ibnul-Qayyim, and other Muslim scholars. 

Shaykhul-Islam Ibn Taymiyah said: 

It is not a prerequisite of testimony to say 'I testify..: This is the swne 

opinion adopted by Imam Ahmad and others, and it has not come to my 

ki:<r:<1eiiee that tiiere mi i-immiry Irpi! !t:\tin tiiisivihvrn t : i<nilt : niiO!V. 



Niiia-, , .".-flii.-!>i(:[.-\:«i 



Ibnul-Qayyim says: 

■'Awarding lo the ioiiuti viVn- of the majority of/i In Jim scholars in this 

' ,' I ',IM Mi.' 'l' , m 11 Hiii „ I, l I, ,/', ,M ,,' ,s ,l||„,!,l I /I, III' i 

iliu/ is lu jviy, it is mil n eoiuiilion for tin: mthiity of tin: k'siimmiy 
111 ::.:."' 'I lesiiiy..' Halitcr v.'li;,'!. re?- life iriioess says I'/.'rli i'Il' /ins" seen 
:- j ^ l - .' r una 1 sneii ,1 tiling or iliol ,'ii ; /iris i'ii'ihn' sji.:7i n j j r ?' sm^r ,,' tiling omt 
. r V.i .L- i'iAl 1 , /'if:: is IVi'iUll'i'ii as ii r.li'.'il' ii^liliiiiliv /il .lidiliou. liters is no 

i i itii • i "'i i .';', ' », i In 'mi i ' ii; ■ 

if.e ivj'.'iil'S!.- is to sor 7 trstnr ■- >. ■■' r.: ■ ' ' ioeornw ,i leS'imiiiii: lurliierinoro. 

none of the Companions of the Prophet (PBUH) is reported to have 

sliynloted saying m' iv/hipi l,.>s'li/i iiiy;, nor ,,jn it be eonetiuleo' !iy maun 

mi nnn!ogir,i! oeo'ne'ion or inierenc-. !nri!;er, !he nnnierons proofs of 

tiie dli.iiH" U'i'uii '"''' \i n n'!. ..'i, I,,,', ,,,, ol of tile i oiiipomaii. 

omi iiie Aroi'ie iongnoge nsserl tiiol it is oot retjoireJ !■.< rely seeli i\-ooi> 

r-iien teslif ingf 

It is a collective duty to undertake testimony in matters other than the 

limits set by Allah, Exalted be He. That is to say, if someone assumes the 

le'.pnnsihilj'vol'u-sliiyiiu;, il rvenmes snfl:ii:'i1l ;m.:l ill.' ivsl ill ill,: Muslims are 

not In \k aittiiuilable, since the purpose (>i leslimony has been accomplished. 

II there is imly one ptxson In do so. ilu-r il is pcrsiuially >ihli;i.ah>t y upon him, 

in consideration with what Allah, Exalted be He, says: 

"...And let not the witnesses refuse when they are called upon..." 
(Qur'an: Al-Baqarah: 282) 
That is, if witnesses arc asked to assume I he responsibility of testifying to 
'.-dial liny li;ivc'.vihii",'v,l.diiy ,nr in ol lor d le ie'.iimony. file general meaning 

i ill is ih i tlli in 1j in ii I dying and offering 

die le.stin iili iv itself. .W in dm!: In I tin ' \':iii.'i;,,iiKioiliii-s.l!i,' above-mentioned 
verse means assuming die re'poiisihiliu nl'u-slifyiny mid declaim;; icsiiiiiituy 

in Irnrd id u d _■ ' hi in ' n ! or I hose in authiuil} 1. Siiu.i 

w ii I il k i ii 'III' >l |' ii[il Hid tin.' 

concluded contracts, testifying becomes an obligation like i>niniiiin ; ; ivliat is 
right and forbidding what is wrong. 

As for declaring test imoiiy, ii is an individual duty on whomeverundertakes 
it, ami is asked in testify, in Loii'.idiT.iiion ol ivli.il All, ih. le-aliid be I ii-, says; 



"...And do not conceal testimony, for whoever conceals it - his 

heart Is Indeed sinful..." (Quran; Al Baqarah: 283) 

That is, when one is asked to testify of what one has witnessed, one is 

not to conceal testimony nor overstate in declaring it, since Allah says, " ..for 

whoever conceals it - his heart is indeed sinful..." That is to say, the heart 

"1 Hi c 11 i- ilii I'll i ii in Iiii rl t. ii it I mii i 

'I li il H i I I 1 I o 'i 1 i III I 

since it is the position acquainted with what one has witnessed. The above 

ii il i I in i i i ii ii li I i i ii n i 

event whenever he/she is asked to testify. 

The great scholar Ibnul-Qayyim (may Allah have mercy on him) says, 

' r I U I i Ii ' i ' i 

which is a sin." He adds: 

"...By means of analogical deduction of the view maintained by the 
Hanbali scholars in this concern, if the witness conceals his hshikfu:) ■ 

i' - ■ Ii' ■' ,','"".,' 'I ' , ' ., ■ i ,'ii f i 

he is to redress this right in the form of a fine. This is because he has 
been able to give the right to irhi m it s line [by ,i , taring testimony) 
but refrained. It is as if one has had the opportunity to save a person 
from a dangerous situation, yet one has not done so. . ."' 
If there is no harm on the side of the witness (because of declaring 
testimony), it then becomes obligatory upon iiim in icstify. However, if 

ti si I! hi li ii i i, hi i II , i i, l,i , , i n, p t , itirti 

I i i in i .1 li li ii I ii i < M-dina to lul 

Allah, Exalted be He, says: 

"...Let no scribe be harmed or any witness..." 

(Qur'ln: Al-Baqarah; 282) 
(In il ' i h in hi ill ii il n I i I i'i ! i i i i ] ,i'| i 

"One should not harm others nor should he seek benefit for himself 
by causing harm to others." 
And Allah, Exalted be He, knows best. 

The witness must be certain about the matter concerning which he is to 
testify. It is prohibited for the witness to testify in huvjnj. witnessed anything 
except what he/she knows with certainty (by seeing or hearing for example), 
in consideration to what Allah, Exalted be He, says: 



"And do not pursu 


e that of which 


you have no knowledge..." 

{Qur'Sn: Al-Isra: 36) 


And His statement: 






"...but only those 


whc testify t 


the truth [can benefit}, and 
(Quran: Az-Zukhruf: 36) 



That is, the witness must he wholly certain regarding what he/she is to testify. 
In this connection, Ibn * Abbas (may Allah be pleased with him) narrated: 
"When the Prophet (PBUH' ' > , testimony, he said 

to the inquirer, 'Do you see the sun? The man replied in the 
affirmative. He (PBUH) then said, 'So testify like this or leave it 
l I holly ccrh ' i '. . , ■ he sat 

as you are attain of seeing tit or do 'J tvs'sjy)^ 

This narration is related by Al-Khallal in his book entitled Al-Jatni' (The 
Colkaimif . Al-Bayhaqisays, "This narration is not narrated by a reliable chain 
o) timismit ten." However, Al-Hifii IbnHajar says commenting on this hadith, 
"...But the meaning cf the hadith stated in this narration is correct" 

To illustrate, knowledge about the matter, regarding which one is to testify, 
should be based either upon hearing it or upon seeing it. Thereby, one is not 
to testify to having witnessed anything except what one knows with certainty 
by way of seeing at hearing, or through hearing about an issue which is a 
public event discussed among people and which is difficult to know except 
in this way, as in cases like relationships by marriage and death (of a person). 
However, one is not to offer testimony depending upon hearing about an issue 
discussed among people except when it coring tn one's knowledge through a 
number of people enough tD prove the certainty of such matter. 

There are six conditions to be fulfilled 
by the one who is to deliver testimony: 

1- Reaching puberty: Testimony is not acceptable from children except 
when it concerns matters relating to them. In this concern, the great 
scholar Ibnul-Qayyim says: 

"The Companions of the Prophet (PBUH) and thefaqihs of Medina 
used to accept tht ■■ • nhen it is related to quarrels 

occurring amongst them. This is because men are not typically present 
at such situations. If the testimony of those children were not to be 



acceptable in such situations, people's rights would be lost, unfulfilled 
and thus disregarded, especially when their testimony is more probable 
to be truthful or reliably truthful. This is as in cases such as when they 
come directly, without going to their horn es, to testify loan incident they 
We witnessed, agree on the same information and are separated at 
the time of delivering the testimony. When their testimony is identical 
in such a case thei lei d more reliable than that of 

two men. This Is a view that cannot be denied or refused. . . " ! 

2- Sanity: The testimony of the insane or the foolish person is not 
acceptable. As for the one who s m time 1 5 consciousness, his 
testimony is acceptable when ho opsins consciousness and assumes 
the responsibility of testifying. This is because in his consciousness, 
it is a testimony from a sane person who resembles a person who has 
not lost his mind. 

3- The Ability to Speak: The testimony of the mute is not acceptable 
even if his signs and gestures are understandable, since certainty must 
be fulfilled in testimony. The signs of the mute, in spite of that, are 
effective and sufficient in rulings pertaining to his affairs such as 
marriage and divorce, for necessity However, if such a person writes 
his testimony, it is then acceptable, for writing is suggestive of speech 
(i.e., what he cannot say can be written). 

4- Being a Muslim: A witness must be a Muslim according to the verse in 
which Allah, Exalted be He, says: 

"...And bring ta witness two just men from among you..." 

(Qur'an : At-Ialaq:2) 
Thus, the testi mony of a d isbeliever is unacceptable except wh en being 
a witness to a will at the time of bequest when one is traveling and is 
about to die. Only in this case the testimony of two disbelievers are 
acceptable when there are no Muslims, in consideration to what Allah, 
Exalted be He, says: 

"Oyou who have believed, testimony [should be taken] among 
you when death approaches one of you at the time of bequest 
- {that of] two just men from among you or two others from 
outside if you are traveling through me land and the disaster of 
death should strike you..." (Qur'an: Al-Ma'idah: 106) 
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The testimony of two disbelievers is legalized for necessity only in 

5- Having a Good Memory: The testimony of a foolish or a forgetful 
person is not acceptable, since it is known that such a person makes 
many mistakes and usually forgets, and because he is unreliable in 
telling the truth. Besides, v. hatever he says is thought to be incorrect 
since it may be one of his mistakes, V', testimony is acceptable from 
the person who makes fewer mistakes and does not usually forget, 
since none is free from both defects 

6- Uprightness: lunsprudentially speaking, the term "uprightness" refers 

to one's righteousness and moderateness whatever one says or does. 
VVTuH proves iliiLL upnej-ihicss i.-. uiu- oi Lh.e eonditions oi u^limony is 
what Allah, Exalted be He, says in the Glorious Qur'an: 
"...from those wkomyou accept as witnesses..." 

(Qur'an: Al-Baqarah: 282) 



"...And bring to witness two just men from among you..." 

(Qur'an: At-Talaq: 2) 

The majority of Muslim scholars maintain that uprightness is an 
additional characteristic to being a Muslim. A just and upright Muslim 
is the one who abides by the religious obligations and acts of worship, 
observes the desirable deeds, and keeps away from committing the 
prohibited and the detestable ones. In this regard, Shaykhul-Islam Ibn 
Taymiyah (may Allah have mercy on him) says, TheUujtlt lenln, „i/i 
,fiuee th,U liw ir.ais.uvn: oi I Ik oxf Aiiuh'h to Sw nnlriillifiil if re/ecier?."' 
Ibn Taymiyah also adds: 

"...The concept of uprightness is valued according to each age, place 
and people. Thus, a witness must he an upright person according to his 
own people, though the uprightness of the same person may be viewed 
differently by other people (though still considered uprightness). This is 
how judgments <on ' r^ , ' oh >i 

is minded tn l!u- , S n'l.J, ,'. religions obligations 

and abandon the prohibited matters, as has been done by the Prophet's 
Companions, then all the testimonies or most of them would be invalid." 7 



Ibn Taymlyah goes on saying: 

". ..It is advisable to . L I '<■/.: <, mi,!, ■ l I L n ;i to be outwardly 

truthful in cases of necessity even if they do not observe the limits set 

by Allah. Thus, their testimony may be accepted in cases related to 

imprisonment, incidents ampin i i 

no upright witnesses." 

Faqihs(m&y Allah n i i il u mi i 1 1 i li i 

i 1 i" M [ > .. thin ii . n i i hic.i is perf rmin ; t i h u 

obligations: the Five Obligatory Prayers and Al-jumu'ah (Friday) 

' »< ll ' li li ' 1 >[ .m -,al r j i ,i I Ml I poll 

the testimony of the one regul 1 1 n I in Hi i i n ill 
Witr Prayer' is unacceptable. Concerning the one who persists in 
abandoning the supererogatory acts of prayer, ImSm Ahmad (may 
Allah have mercy on him ) says, "... Such a perso n is a wicked on e, for his 
persistence makes him anon-observant of the Sunnah (out of reluctance), 
and so he is always blamable."™ Uprightness is also considered through 
avoiding prohibited acts, the same as it is considered through observing 
religious obligations. Thus, such an upright person should not commit 
the major sins nor persist in committing a minor one. 
Furthermore, Allah i I'm hid en Musi i accepting the testi- 
mony of the slanderer (the one who accuses a chaste person of com- 
mitting adultery or fornication without producing four witnesses). 
Likewise, by means of analogical deduction, every one who has 
committed a major sin is to be treated the same as the slanderer. 

i ill. i 'i h i ii . In i i^si_rves executing a 

prescribed punishment in this world or is severely threatened against 
(in the Quran or the Sunnah) with a punishment in the Hereafter. 
These sins are like Li':ui;. . urv delivering a false testimony, zina 
(adultery or fornication), robbery, drinking intoxicants and other 
sins. Thereby, the testimony of the defiantly disobedient person is 

The second sign by h >n upii«nt:i i i nn is respectability, 
namely nbservingthegood deeds and having the traits that beautify and 
adorn one's character and conduct, such as generosity, good manners, 
and neighborliness. It also involves avoiding whatever may dishonor 
oneself of the ignominious and ignoble things, such as singing and 
comic acting. In this concern, Shaykl] ill-Islam Ibn Taymiyah says, 
"...It is forbidden to imitate people sarcastically, and whoever does so, or 
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orders someone to do so, is toundergo discretionary punishment, since it 
is a harmful net." " By means of analogical deduction, this applies to the 
TV series presented nowadays. How strange is it to consider singing 
nowadays as an art whose performers are supported and praised! And 
there is neither might nor power except in Allah! 
Whenever these afore-said impediments preventing the acceptability 
of the testimony cease to exist, the testimony becomes acceptable. 
Hence, when the child reaches puberty, the insane person regains 
sanity, the disbeliever embraces Islam and the defiantly disobedient 
person repents, the testimony of any of them is to be accepted. This is 
because there are no impediments as the conditions of the testimony 
are fulfilled. And Allah. Exalted be He, knows best. 

The testimony of the following is (legally) unacceptable: 

• A person testifying in favor of his parents and forefathers and on 
up in ascending lineage or in favor of his offspring and on down in 
descending lineage. This is because ones testimony then is doubtful due 
to being a relative of the litigant one testifies for. However, testimony 
is acceptable from a brother for his brother and from a friend for his 
friend according to the general meaning of the verses related to such 
an issue and since testimony then is not doubtful. 

• The testimony of a spouse for the other is unacceptable, for each of 
them is already obtaining benefit from the other's property, and also 
because of the close relationship combining both; all this makes their 
testimony in favor of each other doubtful. However, testimony at the 
same time is acceptable against one's spouse, in consideration to what 
Allah, Exalted be He, says. 

"...be persistently standing firm injustice, witnesses far Allah, 
even if it be against yourselves or parents and relatives..." 

(Qur'an:An-Nisa:135) 
That is to say, if one testifies against one's parent, child, wife or the latter 
testifies against her husband, the testimony in this case is acceptable. 

• The testimony of a person that m ay get him some benefit or spare him 
some harm is unacceptable. 

• The testimony of a person against his enemy is unacceptable, in this 



regard, tile great scholar Ibnul-Qayyim says: 

"The Shari'ah has decreed that testimony is unacceptable when born 
by someone against his/her enemy, lest testimony be used as a pretext to 
gain benefit or avenge on eselffro m one's enemy through perjury..."" 
Animosity which renders one's testimony unacceptable is the case of 
being happy when another person is in adversity or sorrow, or un- 
happy when he is in prosperity or joy. It is worth mentioning that the 
animosity meant here is the worldly one, unlike animosity in religion; 
thereby the testimony of a believer against a disbeliever is acceptable. 
Likewise, the testimony of one following the Sunnah against an 
innovator in religion is acceptable, since Islam enjoins Muslims 
not to commit whatever is prohibited. 
• In addition, the testimony of a person known to be a bigot and of 
extreme zealotry for his clan is not to be accepted, since his testimony 
will then be doubtful. 

The number of witnesses differs according to 
the case or issue testified in 

If testimony concerns a case of 2/mS (adultery or fo m ication) or sodomy, it is 

not accepted unless there are four male witnesses, as Allah, Exalted be He, says: 

"... Why did they [who slandered] not produce far it four wit 

uesses?..." (Qur'an: An-Nur: 13) 

Since Muslims are ordered to conceal the faults of their Muslim brothers 

and so the faults of those committing any of those sins, the number of witnesses 

is four males. 

When testimony concern!, proving ilu' insnlvrmy nf a person known to be 
wealthy but claiming the opposite, then it requires three male witnesses, according 
to the hadith related by Imam Muslim in which the Prophet (PBUH) says: 
"... until three wise persons from amongst his people witness that so 
and so (i.e. that person) has been smitten by poverty."" 
If testimony concerns the prescribed punishments for crimes other than 
zirta, such as the prescribed punishment for slander, drinking intoxicants, 
robbery and banditry, or if it concerns qisAi (legal retribution), then it is 
valid to accept the testimony of only two male witnesses. Also, in such cases, 
women's testimony is unacceptable. 



tjs •}} ' oaky: 

Ii 11 slim hi] i> ii» in i il i i i i 1 p i ' h i ' i ii 
financial affairs, which men often see or witness, such ; marring divorce 
in remarriage to one's revocably divorced wife, then two malt: witnesses 
i IV. .Shark liul [si; I 1 i I i im i n ,1 bnul-Qai 

I ii.. i, J ll ii ' n 111 i I i lint in ih i I" tes «m cms 

remarriage -.'il e hi; rfivu d wife, then vcirnens testimony is 

ii ,- L, since it is easier for mem to be present at that lime than at the time 
of writ i ng the d o c unit ti ts ( i . c. , n m rri age or divorce contracts}. 

[f testimony concerns properties and tramiac imc rehik'ii (hereof; such as 
sales, renting and the like, then two men or a man and two women are to 
testify, for Allah, Trailed be He, says: 

", . .Ami bring ii> witness two witnesses J'roi » i.iiiniigyniiriiicii, \mt ij 
there are not twit, i j, nil Fi/ej >t, , una mi Iko i . 

(Quran: Al-Baqarah: 282) 

Thecontextof thisversesignifies thattestimonyhere concerns financial affairs. 

I CI II I I Ii I l I ) i I 1 I OLTi.y !>n liiiri 1 

"Munis, n ich.ihn-i mulorr,il'' ,i,;kv lli,u ifltnliiinmyivnwiis fmamial 
affairs, then a man and two women are sufficient as witnesses. The 

> njijilim io ir,iiis,uikii!f i.:l'H.:c! to jiswucmi I'firiiy. , I i sales, 
i I cvdil. I i , ii ' 

granting properties through wills, gifts or endowments. This also 
applies to the cases of guaranteeing a property or spoiling it, the claim 

Ih -'ill f ,i ill' i fi'Y .i ,, i, i, , ',, , |.,, 

the recompense of khrl' ,.• < ■(,,■> ,.,'tv . hir payment)."" 

I ! i I ! us 

- Allah, Exalted be He, knows best - is that in such transactions both men and 
women nlirn witness therm thereupon, the Sliisri'uli ulloivs men and women 
to testily in such affairs. 

Allah, Exalted be He, lias slated 1] i.il n man's sliiirc equals 111 at of two women in 
i mi p ilm ii i i i in il, , I n i i H >' ). mini i lm [,ii in t 
ii i ii b in hi! l.aii! i i i i 'I ih ' be I i ii on i icii 

the wisdom behind this in His statement in the Glorious Quran: 

"...so that if one of them [i.e., the women} ens, then the other 
can remind her..." ( Q ur'an: A] -Baqarah : 282 ) 

fitnesses forgets (any of the details of 
tan may remind her. This is because 
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women, by nature, tend to forget, which renders (he testimony of two women 
equal to that of one man. Yet. if the testimony of a woman were to be wholly 
unacceptable, this would lead to wasting many rights and renderini; them 
ineffective. That is why a woman's testimony is added to that of another woman 
to remind each other in case any of them forgets. 

Besides, if testimony amuem:, financial alkiirs, il is sufficient for the 
plaintiff to have a male witness lotyi her with l;il;in«;in nulli. Tliis in based on 
the hfldith in which Ibn Abbas (may Allah be pleased with him) said: 
"The Mcssei n;er ofAllnii \I'H t J .' 1 1 ici rmillitii icstii •ieiny(eoiieeniing 
l« L Winn uri; Ini.'HLM' tli n si I i , , , ,"MI'I, ,./ i ,inii, i nui> 
(tgcifier with the oath of the plaintiff 
(Related by Imam Ahmad and other compilers of Httltk)'* 
In this concern. Imam Ahmad {may Allah have mercy on him) said, "It is 

anted in i.'i, ;;*'., m;, (/,„/ ,, i,ui. -lit can be based on the testimony of a male 

witness along with the oath of the plaintiff" 
In this connection, Ibnul-Qayyim said: 
"...This ruling (riur.fii'ii; ilu- leiUmvin <;f',i mule vil:iess,:lmiv ■eiil: 
the mrffr ei <'ie eleimitf ti: !<>:■'«, mi n.'M."-' i/.'o "." hhiim./ <f Ific 
/juifli/i in H'fiii-A f/ic f'nipfci I'f'/il'Ui siiw. ■■//](■ u.it/i is fo be jnorii 
i i I ii. I 1 f . "'. >i ■ ■■■ i I , • '■!! 

lloes iwl have ,!«)' H'flliesjrs nr ('lliii/j nihil. Iiilhein;- .''lis ilium, li'li'ii 

I', L -,«( I 'i i ii 1 "i ' i i H. . i ' ' ; /'',. 

I ,| .1 III I '1 ' ' l. I M I A I I I I J 

unless he is to iiilimiuee n imile veil, sea, to support his claim, along 
with taking an oath..." 
If testimony concerns things that men do not often see or witness, such as 

I! I I Ii i| I , I Ii' I I 111 J I \\ II 1 1' ' 

iiu.iMi. ed ii- p nli. i[' mug in the childbirth and the like, the testimony of 
an upright woman is acceptable. This is according to the hadith narrated by 
rJudhayfah (may Allah be pleased with him) who said: 

Tfie Prophet (PBUH) accepted the testimony of a midwife." 
(Related by Ad-D^raqutni and other compilers of Hadith) " 
Yet, some scholars have viewed that this hadith has a weak chain of 
transmitters. It is worth mentmiiiiig that it ;s staled in the Two .Sm'iilis" that the 
Prophel (PBUH) accepted the testimony of one woman in rulings pertaining 
to breastfeeding. 
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CHAPTER 




Letters among Judges, 

Testifying to Testimony, 

and Taking Back Testimony 



A judge may send a letter for another judge if necessary; for example, a 
person may be living in another town other than his and he has a right that 
he cannot substantiate or claim except in front of the judge of his town. In this 
case, the judge of the town where he iives is allowed to send a letter to that of the 
other town to complete legal procedures. That is because it may be difficult for 
witnesses to travel; besides, they maybe known (concerning their uprightness) in 
a town but not in the other. Due to the above, it would be difficult to substantiate 
one's right or claim without a letter sent from a judge to another. 

Muslim scholars uniformly agree upon accepting the letter sent from a 
judge to another for proving and establishing rights. In this connection, Prophet 
Sulayman (Solomon) (PBUH) sent a letter to Bilqis;' the Prophet (PBUH) 
also sent letters to An-Najashi (Negus, King of Abyssinia), Qaysar (Caesar, 
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I tic Roman emperor) and to Kisri (Khosrau, King of 1'ersia) inviting them 
all to embrace Islam, He (PBUH) used to send letters to Muslim governors in 
Islamic countries as recurrently related in many hodiths. All the above prove 
th IljiIic ofsendin 1 iiri vins; rights and (he like. 

It is worth mentioning here that the letter sent from a judge to another 
is acceptable when related to people's riglvs and is unacceptable in eases of 
rlii: iraits set by Allah (i.e., rise'scribed punishments), such as lite prescribed 
punishments for committing rina (adultery or fornication) and drinking 
intoxicants. This is based on the fact that such divine limits are Allah's rights 
which are based upon concealing the fault of those violating any of them and 
their prescribed punishments are not to be applied on suspicious proofs. 

The letter sent by a judge to another is one of two types: 

• The first type: The letter sent by a judge including a judgment of his to 
be effected by his coiinterpin t. !n In is ease, [be letter is acceptable even 
if the two judges are in the same town, since the judgment of a judge is 
to be applied whatever the case may be; otherwise, judgments would be 
suspended and disputes would increase. 

• The second type: The letter including whatever the sending judge has 

I 1 land nl in 1. Ii In hi in . idt ii l 1 nijj the ludgmcnt 

by his counterpart. It ssLpiilaled, In mever, that the distance between the 
two judges is equal to or more than ilu- distance- that entails shortening 
prayer. That is because it is an act of transferring a written testimony 
to the receiver, his counterpart; thereby, it is impermissible when the 
distance between the sending judge and the receiving one is close, 
Thewordingofsubstanlialiitn may be as lollows: "It has been proved to me that 
so and so owes so and so such anil such a neiil." I Imvever, substantiation is not a 
judgment; it is rather informing the Hilar indue about what has been proved. 
In this connection, Sheikh ■ Abdur-Rahjtian Ibn Qasim says: 
"It is permissible to send a letter in r, judge containing what has 
been proved to .'ra','. : ijv; 1 ! i"i< v :!<•• i'V.,a"i.- between both is 
equal to or more than the distance that entails shortening prayer, 

<\ <t <'t~ - ,i'r , I [ tihtl !t < . ,u ,,,,,,,' 1 .'u 1° I ■■ ,' *'\ \ 1' 

on the basis of what has been proved to him. This is because heonly 
informs the receivingjudge about what is proved and the latter may 
issue his judgment according to what has been proved if he views 

•■>•■:' 1 f'tacjs us valid" 
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Furthermore, it is permissible for a judge to send a letter to an unspecified 
judge; the wording may be as follows: "To whomever receives my letter of the 
Muslim judges," without specifying a certain person. Whatever jiuIl n ci e 
such a letter has to accept it since it is sent from a judge to another judge. Thus, 
it is the same as the case when the letter is sent to a certain judge. 

There are two views concerning the acceptability of the letter sentto another 
judge. The first view is that the judge must call two upright witnesses to testify 
to it. Those two witnesses are to define its meaning and the rulings related to 
what it includes. The second view is that it is permissible to act upon a letter 
sent from a judge to another when the receiving one knows the handwriting 
of the sending judge, even if there are no witnesses. This is one of the views 
reported to be adopted by Imam Ahmad. However, at the present time, the 
formal seal of the court is sufficient and takes the place of witnesses. 

In this regard, Imim Ibnul-Qayyim (may Allah have mercy on him) says: 
"The Prophet's Companions have uniformly agreed upon acting 
according to matters proved and recorded in a letter sent to one 
i observed by the Muslim Caliphs. It is well- 
known that people always depend on what is included in manuscripts 
and letters; if they were not to act upon what those writings include, 
the toi ra ofSltarl 'ah (Islamic Law) would not be in effect" 
Imam Ibnul-Qayyim adds: 
"...Muslim caliphs, judges, rulers and governors have been acting 
upon tetters they used to send to each other. They would not inform 
persons carrying such letters about the content they included nor read 
them in their presence. Thin is the :vey according to which people used 
to behove during the lifetime of the Prophet (PBUH) until present." 
Ibnul-Qayyim goes on saying: 
"...The purpose intended here is that the judge receiving the letter 
must be certain of the person who has writ tea ' If lite i imlwriiin« 
is known with certainty that it is of a certain person, it becomes the 
same as ascribing a cerium speech to him. Allah. Exalted be He, has 
made a distinction between every scribes handwriting from that of 
the other, the same as everyone's form is distinguished from others'. 
Besides, witnesses may declare undoubted testimony based on that a 
tr 1 1' ' ' i i i ■ is certainly of so cm,' »;...'"' 
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Sheikh Taqtyyud-Din Ibn Taymiyah (may Allah have mercy on him) says: 

"...And iWii'si 'v, ■!'•. tti.i,- ■ , i l i j, rP, :i\J fry lVBVo/Vu'J/kw'nii, >■' (V of 

writing or a testimony, should be acted upon..."'' 

As for testifying to w testimony, it refers too case when someone asks another 

to testify to the testimony of the former. lh ma) say, "Testify to mytestimony 

that. . .," or "Testify that I bear witness that, . " and the like. It, in fact, bears the 

meaning of representation where the first witness is referred to as the original 

witness and the other as the secondary witness. In this regard, Abu 'Ubayd 

iusl I . ; f\ ' ' ' eo ' i ami Iraq imuly agm t 
accepting the testifying™ u testimony h: cases related tajhumf.iitl d /fa ire." Imam 
Ahmad was asked about testifying to a testimony, and he replied saying, "...It 
!c."N 11 i fact, 1 ]i i ires accepting testifying to a testimony. If 
it were unacceptable, testimony would not be in effect and judgments would 
be suspended. In addition, in some cases, some proofs may be established late 
or witnesses may die before testifying, which causes harm to people and is 
considered u sevei'c difficulty. This is v, l.y ins obligatory to aceepi les! ifyi ag to 
a testimony the same as the original testimony is accepted. 

To accept testifying to a testimony, there are 
many conditions that must be fulfilled: 

First: The original witness must give permission to the secondary witness 
to testify to his te: i I m m r ' tifying to one's testimony means 
representation that is to he done only with one's permission. 

Second: Testifying to a testimony must be i n cases where it is permissible 
that a judge sends to another as mentioned before, namely, in cases 
where people's rights rather than Allah's limits are concerned. 

Third: When the testimony of the original witness is unattainable be- 
cause of his death, illness, absence in a place far away, fear of a ruler 
and the like. 

fourth: The circumstances hindering the testimony of the original wit- 
ness continue until giving the judgment. 

Fifth: Both the original and the representative witnesses must be 
characterized by uprightness until the judgment is issued. 

Six: The representative witness must declare the identity of the original 
witness on whose behalf he is assuming the responsibility of testifying. 



As for the rulings on taking back one's testimony, 
they are as follows: 

• If the witnesses in cases pertaining to financial affairs take back their 

testimony, the judgment does not become null, since it has been 
already issued; besides, the plaintiff has become entitled to take what 
has been testified to belong to him. However, the witnesses arc accused 
of trying to nullify the judgment, so the judgment is to take effect 
and the witnesses are to be fined the equivalent of what they testified 
to, since they thus unlawfully deprived the real owner of his rightful 
property. 

• If the judge gives a judgment according to the testimony of a witness 

and an oath (taken by the plaintiff), and the witness takes back his 
testimony, the witness is to guarantee the whole property in dispute, 
for the whole claim is based mi li' i tony h a >ver, the oath is to 
be taken by the plaintiff and it is not necessarily acceptable against the 
other party (as proof), since it is only one of the conditions for giving 
the judgment. 

• If the witnesses take back their testimonies before the judgment is issued, 

the judgment is to be cancelled and the witnesses are not accountable 
for guaranteeing any thing. And Allah, Exalted be He, knows best. 



1 BilqiSi also Balkis: The Queen of Saba' (Sheba; a plat 
lifetime of Prophet Sulayman (Sulomon). and she 
the sun. 

2 See the footnote in "Ar-Rawi At-Murii ' " 17/560). 

Z Sw the footnote in 'Ar-RawdAI-Murbi' " [7/561-56: 
4 S« -Majma-ul Fat&wa' (35/66, 428]. 




Oaths in Claims 



Taking an oath is one of the legal procedures, for the Prophet ( PBUH) said: 
'...The oath is to be sworn by the defendant." 1 

Thereby, the oath is to be taken by llitdeiendaril ii I laioli ' not 
h my pn si .him . The oath doe id the disput utd ■<• 10 u i> 

the plaintiff right wt is i sa hep ii ill ibii its ei t attc tin 

cas is ended, his proof is to bi taken in amsidt ition tnd the judgmen s 
to be in his mvor. T.iktH r ist, if ttit defendant takes back hh oath and returns 
wliatc r right be tiw< to tl plaintiff, it is ihi coiisid cd acceptable nd it 
is permissible lor I lit: plaintiff to take what be claims to be his. 

Oaths are to be specif tall, worn eon nn, i pi right i hi 101 

the case concerning the rfyh is ■' Uhili, r 'led be He, such as the acts of 

worship, and the prescribed punishments. If a Muslim says, "1 have already 

paid 1 he Zc.kttli due on me," or "'there is no atonement or expiation due on 

-1 1 . ei 1 1 e aske I th. Tl 
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same goes for a Muslim who denies transgressing the limits set by Allah; he is 
not to be asked to take an oath, since it is desirable to conceal people's faults. 
Besides, if someone confesses transgressing a divine limit, then takes back his 
confession, this is to be acceptable from h itn and he is to be released Thus, it is 
worthier not to ask such a person to take an oath without having confessed, 

• Taking an oath is worthless in claims relating to people's rights, except 

when the judge orders the defendant to swear upon the request of the 
plaintiff. In this case, the oath is to be in the form of an answer to the 
plaintiff. 

• Taking an oath is to be done in the assembly of the judge. 

• An oath is valid only if sworn by Allah, Exalted be He, since taking an 

oath by other than Allah is an act of polytheism, 

• When taking an oath by Allah, it is sufficient to say, "By Allah...'' 

which suffices as an oath. Taking an oath with these words has been 
mentioned in many positions in the Glorious Qur^n. Allah, Exalted 

"...And they swear by Allah their strongest oaths..." 

(Qur'4n:Al An am: 109) 
And He says: 



ur testimonies [swearing] by Allah..." 

(Qur'an: An-Nur: 6) 

re of the 

• A solemn oath is only taken concerning matters of great importance, 
such as a crime that does not necessitate legal retribution or eman- 
cipating a slave (at the time of slavery). In such cases, the judge may 
ask the defendant to swear a solemn oath, such as saying: "By Allah, 
other than Whom there is no deity, the Knower of the unseen and 
the witnessed, the Predominant, the Harm-Inflicting, the Benefit- 
Giver and the Knower of that which deceives the eyes and what the 
breasts conceal. 



-■:■> 



• In case one owes a right to a group of people, one is to take an oath for 
each, for each of them has a right upon the one, which is regarded as 
separate and different from the other's right. However, the defendant 
is to take only one oath in case those people agree upon that, which 

Ihen is sufficient, for liiey have agri-eil (o disclaim their own right. 




Confession 



' I I ill' l I! 

■'"I " .1 'II ' I i 1 I ' '.II III 

ui- II i i I. i i I. I in jllillin.ii, : ; i,;-,i 

Taqiyyud-Din Ibn Tayiniyuh (ma) lllnls lave mercy on him) said: 

' :,■ ,.■.,;.■, ■,-..■• I ( ■ ] ' i , J. I <.,',',. ,:,. \ I, ■:. 

i- awfcsu.'; li art iftv ;;;;,-,'- ,,■ pi->:«m', ■hum i.-'iia, oih,:.s ,,>.v ;::.;■. 
!'»-; K fj ' ,".;/,::;;;. /,' case : -an. iVn.- !.'.'.- njom 'vjiWs v.-JhV.'i ,? 

f'y .'i-vi.'.-i ';■,/ fii ,•; .-.-.v. ■ y.-pwli-i. l!im;vi:r. if iw h m>! rpti usit;! i fi.v 
<«,:% l'j!l/s & IS,',! ■< re^iTi-A'.y ,K .1 ..■';,■.■,..■. f'/.v /;ii ; j'r, 1/,T ,?i : viH, 

ifo stride, j/iL nd' .'.-.v '.'.'i > ', .'.l-,.' < iin: nil atlniilal 

l i l i ) i ;' L-, ..'••) :.■.'. r i ."■ , ; />,;/; : Y; ; >, 

tlttn-ujjii-iitnui iiifonn ,,-hJi;; ir/dii fijg fci'h-, (^i ii „ol aumilrr, v 
a am/fs.iin:i. ; •'.< ,v(,;'.i. r w/iiriw'iii;" 
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Ibn Taymlyah then adds" 

< ' i rather il brings right into 

light and informs people about what one owes others" 

• There are many conditions that must be fulfilled to make the confession 

valid, one of which is that it is valid when the confessor is legally 
accountable. Hence, it is not valid when made by a child, an insane 
person or a sleeping person. However, confession is acceptable, and 
legally binding, from a minor provided that it must be within the 
limits specified for him in commercial affairs. 

• Also, confession must be made with one's free will. Thai is, confession 

is not acceptable when one is forced, eicept when confessing to a thing 
other than what one has been forced to confess to. 

• Moreover, c onfess ion is not valid when t he ro nfessor is i n te rd icted; the 
confession of a weak-minded person is not legally valid. 

• Confession is not to be made to a thing in other people's possession or 
underotherpecpk's ';!!-!) i ir.lni , m l.imjs where a stranger confesses 
(claims) the paternity <;J"<i child or confesses to an endowment which 
belongs to another person or is under someone else's guardianship. 

• If the confessor claims that he has confessed involuntarily, this is 
accepted from him provided that he introduces a proof substantiating 
what he claims. 

• The confession oi a sick person that ;i property belongs to any one 
other than the legal heirs is legally binding, since he is not suspected of 
showing favoritism. Moreover, when one is sick, one is keen to return 
whatever rights one owes others. 

■ If someone claims that another person owes him something and 
the respondent acknowledges this person's claim, the respondent's 
acknowledgement is acceptable and binding as well, and it is regarded 
as a confession which he is bound to. This is according to the hadith of 
the Prophet (PBUH) in which he said: 
"There is no excuse for the one who confesses." 1 

• Confession is valid and legally binding when declared with any wording 
indicating confession. For example, the respondent may say (to the 
plaintiff), "You have told the truth," or "Yes," (as a confirmation to his 
claim) or "1 confess to that." 
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• It is valid to exclude half or less of the total amount (or whatever one 
owes another) when confessing. That is to say when one confesses that 
he owes someone ten (of such and such a thing) except five of it, he is 
bound to giw him five. The sty le of exclus ion is used at many posit ions 
i n the Glorious Quran; Allah, Exalted be He, says, 

"...and he remained among them a thousand years minus fifty 
years..." (Qur'an: Al- ' Ankabut: 14) 

In addition, many scholars maintain that it is permissible for the 
confessor to exclude more than half, 
« To be valid, exclusion in confession must be said nonstop. If the confessor 
says, "I owe so-and-so one hundred (of an article, for example)," then 
he pauses though he can continue, then he says, "profitless" or "on 
credit," the confessor then is bound to give him one saleable hundred 
on the spot. Besides, whatever the confessor says after his pause is not 
to be taken into consideration, since he thus tries to remove a right 
which is already binding on him. 

• If someone sells something or gives it as a gift, and then he confesses 
that this thing belongs to someone else, his confession is not to be 
accepted Moreover, neither the sale nor any other transaction related 
to this property becomes null, since he confesses to something that 
belongs to someone else. In addition to this, the confessor is to pay the 
value of the object to the original owner in compensation, since the 
latter has been deprived of his rightful property. 

• Confession is valid and legally binding when it concerns a thing the 
confessor Joes not fxaclly specify, v, lii.'h could be interpreted in two 
ways or more, all being the same for the confessor. 

• If a person confesses saying, "I owe so-and-so such and such a thing," 
his confession is valid and legally binding. Yet he is to be asked to 
explain what he intended and make himself clear so as to be liable 
for it. In case the confessor refuses to point out what he intended, he 

because the confessor must make clear what he has intended to say, for 
it is a right that he has to clarify and give to its owner. If the confessor 
deni limn inj tin: object to which lie has com lis is to tal in 

oath confirming that. Besides, he is to pay to its owner a fine equal to 
the least value of that object. If the confessor dies before explaining 
what he has intended, his heirs are not to be responsible for giving it to 
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its owner, even if the confessor has left an estate, for that thing might 
be something other than a property, 

• If someone says, "I owe so and so a sum less than one thousand," it is to 

be interpreted as having intended what is less than the half. 

• If someone says, for example, "I owe so and so an amount between one 
dirham and ten," he is to giw eight dirhams to the owner since this is the 
meaning he has intended eiejil e. the number between one and ten. 

one is to give nine dirhams lo the owner, for tiie maximum number 
(which is ten here) is not included in what is intended by the confessor. 
Besides, some scholars maintain that if the extreme limit is of the same 
kind of the thing intended, it is to be considered a part of the total; 
otherwise, it is not to be included. 

• If someone confesses saying, "The space between this wall and theother 

wall belongs to so and so," the two walls are not to be included, for he 

• Ifsomeone confesses Ik n a i rev or si n ne 1 n« belong 10 someone else, his 

confession Joes not ilk kkleliie kind. Tims, neither tin' rightful owner 

of the trees has the right to replant them in case they are removed 
nor does the owner of the land have the right to remove them. This is 
hi' muse lL i:-. ohi ions :bni. 1:ic trees have been rightfully planted. 

• If someone confesses that a garden belongs to someone else, his 
confession mdiuUs Ike 1 1.. vs. ihc huiidine,-- :md the land, since the 
ijiiiucn refers lo all these things. 

• If someone confesses owing someone some dates in a bag, a knife 
in a sheath, or a garment in a wrapping, his confession includes the 
enveloped object (the dates, the knife or the garment) rather than 
the envelope (the bag, sheath, or the wrapping). This Ls because the 
enveloped object and the envelope are not the same, for the former 
does not completely ahsoi h [lie km,::. Resides, the enveloped objectand 
the envelope do not necessarily belong to one person, and confession 
is not binding in probable cases where there may be more than one 
owner of the object. 

• If someone confesses saying, "I and so-and-so share the ownership of 
such and such an object," he is to determine the share of his partner. 
Some seh oh is iinmitai:! ili.il in such cases each partner is considered 



as having an equal share according to the general rule stating that "the 

partnership in gonad cut; i u 1' s"' Allah, Exalted be 

"... they share a third..." (Qur'an: An-Nisa : 1 2) 

If anyone owes any right to others, he must make a confession stating that 
when necessary. Allah, Exalted be He, says: 

"O you who have believed, be persistently standing firm in 
justice, witnesses Jot Allah, even if it be against yourselves..." 

(Qur'Sn: An-Nisa': 135) 
Ami Ik'Miys: 

". ..and let the one who has the obligation [i.e., the debtor] dictate. 

Andlet him fear Allah, his Lord, and not leave anything out of ii. 

But if the one who has the obligation is of limited understanding 

or weak or unable to dictate himself, then let his guardian dicta te 

injustice..:' (Qur'an: Al-Baqarah: 282) 

In this regard, in his book entitled Al-KafilThe Sufficient), Al-Muwaffaq said 

"...Dictation in /,'■ i , > vim, and the judgment must 

be issued according to the confession, far the Prophet (PBUH) has 

said, '...O Una) s/ ' 

1 1 In 1 1 sh e h 1 1 > L ™ i w i i U et I adultery), then stone h er t o death.'' Besides, 

he (PBUH) ordered that Ma 'izand Al-Gidmidiyyah (a woman from 

the tribe of Ghamid) be stoned to death after confessing that they 

had committed adultery (in two separate cases). Moreover, simr a 

judgment must i •. n ' >ted proofs, then it 

is worthier to te given by virtue of an undoubted confession" 
And, all praise be to Allah, the Lord of the Worlds. 
Finally, gentle reader, here is an abstract of the 1 slam ic j u rispru den ce between 
yuLij mi'' ml 1 i ' II ill- [ . iki ii I. > i li.il i mi • 1 1 ■, ;v M ii . i i , 
be herein. I also invoke Allah to grant us all benefit from whatever sound matters 
are in it, and to guid< 1 1 a I | mi righteous deeds. 
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1 See "Al-lkhtiyiril" (p. 527). 

I _ i [ lit- meaning is not 

considered totally ..on...',' S.:c A]-S;iklniwis bunk "Al-Maqigd Al-Hasaneh" (1311) 
and Al- ' Ajlflnt's bonk "Kmhj .'. I-Klmfa " (2/51 1). See also "Al-Airtir At-Marju eh" by 
Mulli'AliAI-Qan(383). 

3 Muslim (4406) [6/198], 



APPENDICES 



GLOSSARY 



NOTE: For easier search fur the terms beginning with "Al " Ar " '"Ad " "As " 
:. omit them, as they are in Arabic erjuit.ilfiils 10 ih. ;i:ii. le "the". For example, a 

mi like As-Saici ivill'lic found imln -elkt "S" anil .■-il-VY.niljh urnler leiler "\V", 



acts of worship i-nii.iiii.-d i'V Ail.ih. such as I'i.iyil. l.nlm»„ JJi'i, 1 
(Pilgrimage), etc. 

The Medinian Helpers; the inhabitants of Medina who had 
accepted Islam and supported the Prophet (PBL1H) and all the 






Fiilqis The Queen of Shelia (a place in Yemen); she ruled during the 

lifetime of ProphclSulayni.nl ■..suloinoi:!, .1111! she ,1:11! her ecuulc 
used to worship the sun. 

c 

Collective duty A rciigious.li-.ii ivhii li ii'M.lTi. i -.- 1 ■ - "i ;.- I'ullilloil h; »o:m- AkcJiuis Me- 

rest will net be LtccoLiii1.Ltl.1lc iut it .!'■ an uhlieaiion, and it becomes 
an act of the Sannah for them. 

Dhimmi A non-Muslim living ill and under the pmtei 1.0a of:, Muslim si ee 

Dinar A tl old Arab cnin that equals 4.25 grams of gold 



Diyah in Arabic means a compensation payment for a mi 
an injury; it mainly means "blood money" and it can als 



The Five Compilers They are Ahmad. Abu Dawiid, At-Tirmidhi, A 
of HudUk ibn Majah. 

G 

Oiaitli (Unfamiliar) A badttk reported by just one narrator at even 01 

H 



HaiAh (stone) 


A way of selling used to be practiced before Islam; it means that 


selling 


when the buyer throws a stone at a certain commodity displayed 




for sale, he has to buy it at the price decided by the seller. 


Hasan (aood) 


It is a hitdtih whose chain of transm ission is li nfced to the narration 


Wftfi 


of an authority wiili weak exactitude, an J the l&ditk is free from 




eccentricity or blemish. 


HamUah 


The transference of a debt from the liability of the debtor to the 




liabil i 1 1 mil her person. 


Hejai(alsoHijaz) 


A region of northwest Saudi Arabia on the Gulf of Aqaba and 




the Red Sea. It includes the sacred cities of Mecca and Medina. 


Hipeh 


The Prophet* Immigration In Medina. 


i,„„ih 


JjimiJi is defined as folio i lease B , ! iwt'ul identified use of 



pretation and application of the Four Foundations: the Quran, th 
Prophet's Sunnah, Consensus of scholars and Analogical Deduction. 

The potent husband's oa::h mil tn hnvs sexual intercourse with hi 



Itn&m (la prayer) The imam is the one who leads the congregational prayer. 

Ittnh I i 11 I in i < t I i ,i 1 I li ! ell 111 I 

a lower price. For example, a trader sells a car for twenty thousand 

bought it) for fifteen thousand pound:, cash. Thus, the original buyer 
owes the seller twenty thousand pounds to be paid at the due time. 

'Jndri (cooperative) It refers to the equivalence between the two partners, in both 
partnership capital and labor; they equally participate in the business. 

Individual duty A religious duty whose obligation extends to every Muslim. 

/sJifoldaft Vaginal bleeding other than menstru atio n. 

J 
Jaltilah A term referring to animals that eat impurities. 

Jihad Fighting in the Cause of Allah 

state exempting them from military service and entitling them 
to the protection of the Islamic state. Concurrently, Zakah is not 
taken from them, being an obligation only upon Muslims. 

K 

I ! ill 11 I 

The Khailjltes An Islamic radical sect who btoke away from the reign of 'All 
thi SeraiS i ' t Ibn Kht Iilib ' thc Muslim Caliph ,hen ' and ™ rderecl him - ™ r 



he Prophet's Companions 



7W 



L 

The Lawpwr of SharVak (Islamic Law) is Allah, Exalted be 
He; Ihe term can also refer to the Prophet (PBLJH) as he never 

ordained but what was revealed to him by Allah. 

I.t/<i',.!i!(/r refers I" any li«1 iimrwrly, exi lulling uniiruds, found by 

M 



Mttkq&t A standard meas u re that equals 4.25 grama 

MutiaralKih [spent- liriJ:. .ill'.-, .'i.v:.'...'^'."'.' :-|'i:ai.,i:iv..-i |-i:i|-|n..-rs:np n :; ..n^ ^_j i ■.- i ■ . l^ ;1 
lallve) partnerahip certain amount of money to others in order to trade with it in 

IVHllll lr:;i :h:-|iL- ir. I hi' I'M i. li- 



on for Haij (Pilgrimase) or 



when [I ei- I i i j I ! 1 I i h J Lli 

buy it .IT the pricr decided by ijitr seller. 

11 refers to the process of re-dividing the estate in case a legal heir 

consideration the death of that legal heir. 

A v.';*y nt'sdline, u s. t l i :n | H . piv^uectl h^mR] Mum; il menus [kit 
ivhen the buyor tin in ] .1 -eller, lilt buyer has to 

buy it at the price decided by the seller. 

1 r i sritfrili i dcimcd i l i u il i .1 r unplLtmed ti , il< i 
with a piece of land to someone to plant them therein, water 

'Ik k I urn il i . . i tint In v ! i i il I l 

farmer than is to be given a specified share of the fruits of these 
trees, from an unspecified part of the land, while the rest goes 



a woman having vaginal 



It is a hadith reported by a large number of narrators wl 
agreement upon telling a lie is inconceivable (this condition r 

■' '■" I' *i "i, ti-.n. il,. I., -imiuiI- I-. i;, ,■ i 



ii n I | i I 



Najsk An illegal IrLinsuclion h 

Vis<<(, (ii. I vin As lar its theft is concerned, the rcis.il> refers to 

iujiU'ilpir.>[--iciu stUL'ilinii v:hi, b./iHails executing 

punishment, namely cutting Dti llie lliicl'Vlund. 



Q 

The direction of prayer, namely towards the Ka bah 



Radd ll is the distribution of the remaining portion of estate among 

the prescribed heirs. To illustrate, if something remains of the 
estate after the prescribed heirs take their shares, and there is no 
agnate heir to take over the remaining portion, this portion is to 

be redistributed aiming (ho pros': ribcd heirs, each according to 
his share. 

The Rifidah A Shiife group who refused the caliphates of Aba Baler As-Siddlq 

and 'Umar Ibnul-Khauab and waged accusations against them 
and against many of the Prophet's Companions as well. 

Riba A term that includes usury and usurious gain and interest. 

Rlbal-fail (excess The selling of an item for another of the same type, on the spot, 



:ss for delay of payment. 



truly pious persons who have been known for their uprightness 
and ejiactitude; such a hadith is free from eccentricity and 



One of the gates or layers of the Hellfire. 

The Levant; the region covering Syria, Lebanon, Jordar 



refers to compilations of the Prophetic fclifitns 
cording to the Islamic jurisprudential subjects; the 
ompilers of the Simon are Abtl Dawud, Ibn Mil] ah, 



According to the Sutmah (Fruphetic Tradition). 



TheTwoSflfii&s The Two f. 



which such authorization is permissible. 

Wall? The freed slave's loyally by virtue of emancipation 

Wosq A standard measure that equals 130320 grams. 

W<utf Endowment. 

WHr Prayer A supererogatory prayer consisting of an odd number of 

rai'nfis (one, three, five, seven, nine, eleven or thirteen) and it 
is performed any time between the 'Miii' (Night) and the l : ajr 



mal expenditure for the benefit of the Musli 
I'kiiily in ■!!_-! 1 1 llu- [mh^.. ivqniivJ thun iho 
vt- vx^ss wen] 111. Paying ZakAh is one of the fi 
shim (lor 1:1cm.' daboratitm, refer to the chap! 



■iL.iii'. iYoin lui'.liiN ..,_■:■. ivitli Ikt. ""f Scxu=UJy. i ymi .in 



NAME INDEX 



AbdulUh Ibn 'Abbas... 99,226, 324 

Abdullah Ibn Sahl ..579 

Abdullah Ibn Salam 64 

Abdur-Rahnianlbn'Awf. 336, 

403,404,611,708 
Abdur-Rahman Ibn Qaslm.,,,742 

Abu'Ubayd 235,611, 

710, 744 
Abu Ubaydah Ibnul-Iarrah.235 

AbuBakrAjSiddtq 157,214, 

226,255,261,324,616 

AbuDawud 12,32, 

41,44,74,91,94,109,110,136, 
172. 184, 186, 193, 207, 227, 
249. 260, 314. 332, 341, 357, 
397, 405, 427, 430, 439, 455, 
479. 480, 490, 502, 509, 517, 
530, 557, 558, 559, 574, 601, 
611, 622, 642, 653, 655, 676, 
,-- ,„•* 702 70S 

AbuDharr 510 

Abu Hurayrah 12, 69, 

102, 114, 152, 155, 157, 353, 
364, 497, 504, 520, 523, 52S, 
529, 553, 561, 654 

AbuMusa 109,275, 

276, 281 



AbuYusuf, 289,561 

Abul-'Ala'Al-Ma'arri 621 

Abyssinia 742 

Ad-Diraqujnl 69,92, 

172, 178, 222, 340, 429, 504, 
548,549,611,651,739 
Adherence to the Straightway Re- 
quires Opposing the People of 

theHellfire 641 

Al-Bara' Ibn ' Azib 683 
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Sura 107 sAl-Mi'un 



Sura 111 :A1-Masad 



HADITH INDEX 



2 "Selling should be only by mutual consent. 

3 "Do not sell what you do not have (or pass 



5 "Allah prohibited intoxicants and their (gained) prices 

* "When ASah prohibits something, He prohibits the price paid for it.'... 

I "O Allah's Messenger! What about the fat of dead animals... 

8 "The Messenger of Allah (PEUH) forbade selling by 
mulamasah and ntundbadhak* 

9 'You must not try to cancel the sales of one another" 

1 "A Muslim must not try to cancel the sales of his (Muslim) brother" ... 

II "AtowndweUersh>uldm,ttradeonbehdfofadesertdmllerr 

12 "Leave the people alone, Allah will give them provision from 

13 "1) you sell to one another with irsah and hold the tails of cows... 

14 "There will come a time when people consider rib& lawful by 

15 "Muslims must keep to the conditions they make" 

16 "The Prophet (PBUH) sold a camel and stipulated to ride it 

17 "If anyone imposes a condition which is not m the Book of Allah... 
IS ''Verily, the wala is for the -man, ■[■■.■■■■a-." 

19 "Both the buyer and the seller have the option 

20 "...aslongas they have not parted and are still together. 

21 "...and it is not permissible for one of them to separate from 

22 "OS*'' 



li.i.liih [ml. 



23 "The property el a ;u'i.';fj''i; ;; i;n; lar.jid (to be taken) except 

transaction with him 

25 "Do not ouffcj'J in a sale in order to ensnare (others)." 

26 "Cheating a gullible buyer is (a kind of) riba 

27 "Don't keep camels or sheep without milking for a long time... 

2B "He who h, ,: /.,.>.< li II .'., al I <n -Wf it mill Jit- has 
fi , iL ? .N : iv?' ^ i.-V./r i'AlJl? ii./, 1 ' i.'^rrsjire." 

29 "He H-ho tu^i a foodstuff should not sell it until he has 

30 "He who buys a foodstuff should not sell it until he has 
weighedif 

31 1 consider that the same ruling (of foodstuffs) is applied to 

all trpes m vi!>-~ 

32 "When you huy something, ye.u should an! sell il until you 
'![> i i il ipleh l'i ■■<! 'i 

33 "The Messenger of Allah (PBVH) forbade selling the goads 
where illcy lire bought until 

34 "Whoever accepts t he demand of a Muslim to rescind a bargain .. . 

35 Ril J is iiki i" d i ,,.. « iM th 

advent of Islam." 

3ft "MM is seventy degrees (ofevil), the least of which resembles... 
37 "i'.olil is lo (il /i r fil'v lar silrcr, wheal for wheat... 

3S "...If these classes tiitf r. then soil .a you wish if payment is 

made hand to hand." 

3y "Cold is to be jiaiiilorgold kiii'i :\j\u:l weight, and silver is to 

bepoidfoi silrei with etjuat weight 

40 'There will come a time when people mil eat (i.e., take) riba... 
■11 lj o:n-/oo,h vils poiiinut: . ',,',,■(, pnlms, the fruits will be for 

lite seller unless 

i- "They gel red m yellow Hit hi ailing)." 

43 The Messenger of Allah (PBUH) forbade selling date palms 
unit! die tintes, ire nlnuisl ripe 

44 "If Allah destroyed the fruits, (present on the trees), what 
right would on, of you tins to take 



"until they are white and safe from blight. 

'How Lt> c 'id ymi ink,- the money of ymn 

without a right?" _ 

", ..ii'/ii-f- it is fit for eating" 



49 "Whoever pays in aa 

50 'No Muslim lends a I 
be like giving it once in charity." 

5 1 "He who relieves a Muslim from hardship Allah will relieve 
him from the hardships. 

52 "Any loan that brings a profit is ia kind of) riba." 

53 "If anyone of you gives a loan (to somebody) and there it a 
■if' P" '"'"' ■ '' i <•■■ 

54 "If surname indebted to you gives you a loud of buy as a gift... 

55 "The best amongst you is he who pays the rights of others 
handsomely." 

56 " When someone mortgages an item, it is not lo be foreclosed. . 

57 "Tlu iMtlgaged animal can be used for riding us long as it is fed... 

58 The guarantor is responsible for {paying) the thing he guaranteed:. . 
5 9 "If the debt of one of you is transferred (from your debto ') to 

,: rich debtor, he should agree." 

60 "Whoever is transferred (from his debtor) to a rich debtor, 
s/iou/d agree.'' 

61 "Proems!! < 

62 "O Unisys' Go te the wife of this (man) ami if she confesses 
(that she has committed adultery) 

63 "He who is pleased to be granted shade by Allah under the 
shade granted by Him 

<U "t'lvcmstiniitictt in paymedel'i; bv a wealthy man makes it 

permissible to be 

6S "The Messenger of Allah (PBUH) 



"If a man finds his very thing! with 
"...If he (the bankrupt buyer) dies. 



m who has 

71 "Trade in thcproperty of orphans; otherwise 

72 "It was revealed regarding the case of the orphan's guardian. . . 

73 "I have an orpha n who has a property but I have nothing... 

74 "Avoid the sevengreat destructive sins , 

76 "Draw lots, seek the truth, and then let everyone of you 

t'hsrJvc hit companion 



"A Muslim is he from whose hand and tongue Muslims are safc"... 

"Faith has over sixty branches, the most excellent of -which is 

"The Prophet (PBUH) decided the validity of preemption in 

every joint undivided property. 

"...It is not lawful for him (the partner) to sell that until the 

other partner gives his consent." , 

"Do not commit what the Jews had committed in order to 

make lawful-.- 

reli marked and the ways and 



ailed be He. says. '1 am the third of the two partners. . 
sis the person so long as he assists his (Muslim) brother^.... 
idr, and Sad became partners in what we would 



"The Prophet (PBUH) gave the people ofKhaybar the date 

palms and the land of Khaybar. 

k (landowners) used ID rent their lands during the 
lifetime of the Messenger. 



■"»*> 

"Allah, Exalted be He, says, 'I will be against three (persons) 

on the Dtty of judgment. 

"Indeed, strength is (in) archery" 

"No ( reward should be given for a) competition except that 

made between 

"The hand (referring to man) has to give back what it had tcktn.... 

"Render the trust to him who entrusted you (with it)'.' 

"Verily, your blood, property and honor an sacred to one 

another (as Muslims)" 

"If anyone extorts a span of land unjustly. 

) "Whoever wrongs anyone in a matter that concerns his 

honor or any other matter 

"The unjust root (planted ir. someone's land without his 
permission) has no righC 

'■ "If 1 gave some one's right 'o anothei 

■ "Ifonetiesa riding animal in one of the pathways of the Muslims ... 

' "There is no compensation for whatsoever is damaged. 

105 "...And Allah helps a person so long as the person helps his 

(Muslim) brother." 

"If one is trusted with something, then he is not liable for 

compensation (if it is damaged)" 

"There is no compensation to be paid by an honest borrower... 
108 "There is no compensation to be paid by the trustee (if the 



trusted object is damaged)." .. 



1 09 "If anyone brings a barren land 

"If anyone surrounds a land (i.e. a wasteland) with a wall 



2 "It f>«i to J she i iU iV ■.citiuiekl v. nil iis.'i ,',;.;/.'( iV«iw« crjifol to... 
.1 "Some nf till.: I'mpliel's Coin-oilihoiis went oil a ;i';(uiri- HJijH 

Ifri-j' reflWifrf j.'i.n' i'l /I'teArat frftc< 

4 "TTte Messenger of Allah (PBUH) gave us permission 

concerning flicks, ropes, whips 

15 "Il is jjLine tt/'voiir content, it has its feel ami its miter 

Itniilir I reservoir) 

(i "Whoever ia!,e : . ,! iosi amain! {linii !\C lioiis'1 iscoih'ii'cccil to 

iiave gone astray." 

1.7 "Take it. for il is either for yen, jor vour brother. 

"A man asked the Prophet (PBUH) about the ruling on 

I tinting iusi e,.t!o! Of sihec. 

I 1 ) "If anyone hears a man in tlse mosque asking about 

20 "...If is notallmml loniek up iisfnUen things , 

.22 "Go. It (the found baby) is free; you have become its guardian. .. 
23 "Li l 1 .' r .j^u.''-..^! r- i'mi ',' .■,■,' '<: .' ■.*..■■".- :<■■.. iioel'citgionot Hunt!. ... 
2-1 T> Meesencei oi .Uiaii! I ,'m.v :! iront i'.i Khaybai' which I 

prize highly, se 

.25 "When a human hem; ,!y- <n, d.vih conietoan end except 

for three deeds 

26 "All the rich of the I 'rof J , L ! ( s tit >i opai ticn is gave a uio wimnts". ... . 

"...the landand trees (of an endowment) will neither be sold 

i 29 "The Messenger of Allah (PBUH) used to accept gifts and 



30 ' : ( ,n i il i i ni , , "„ „ ,, ',','il , i, i 1 1 , ii, , ,|( ten ewes cantor:'. 

31 "O -,iw u.iiiiglilri; i gcnn'.i-.i von same I'nln; I sees in Al-'Ahyah... 

32 "Him- nil given equivalent tines In everyone of your children'... 

33 "He who takes back it gift i winch he has already given) is life 
a dog thai vomits. , 



it r.*( dli'lii'li' ,[iiiiii,i 'i i'ii ,.!'". i'i.i ii , ii'i ",'ii' ' i ii.'ii ,' i, IIS 

'"the ptaisanlest things you enjoy lOiuy tram what win lWji... 21 5 

' "You said your property belong to your father" 215,216,398 

137 "Take what is sufficient for you and your children 21S,3t).\5()« 

509 

13H "dive presents to one another, jorn present removes rancor 

from the heart" 216 

1 "Ci't>^y<-eafesi ^iio. .■.■;--..;■'■■■■=■'■.■■■'■ ^ ■-■■■■■.- i ^ .-.-.//■ .-.■ i- ■■:..-. : 



W "A/lufc made a dim ily upon you at tiydth by {allowing you to 

give) one-third of your wealth 

141 "It is not permissible for any Muslim who has something to 

> n7 '.. n ' .... i i. / > n ','. 

342 "J fjqumrteJ rtf flmoun t h* ick AM tias determined for Himself.. 



i "You would betti r i s ifea/tfy rather than 

/rmv/y rJn m poor. 

147 Ton have left only little property, so lei it go to pur heirs". 

14S "ft could happen thai a man spends sixty years in obedience 

to Allah 

1 . .. ' .i- ,. u , ;.;■ .'' .i /' i i' i ..; ... ... v,.i 

150 "One has the right to change whatever one lilt sin i i i 

151 "The Messenger of Allah (PB UH) decreed that one's debt is 

i i i i i 

'.. ■, fulfill \llalA Riglii , as He is more entitle,! to receive His 

1 S J "IfZayd is martyred, ]a far is to takeover h is position.". 

1 54 "Learn the rules ofinheriMtice mi, ! teach them to others for 
they are half of knowledge 



156 "Knowledge has three categories: anything else is extra 

1 57 -Learn the rides of inheritance, for (hey are part of your religion.".... 

158 'Whoever reads the Noble Quran should learn the rules o : 



159 'If anyone disinherits his heir. 

160 "The walais a bond like that of kinship.:.. 

161 "Verily, the wala' is for the e 



1 63 "Thewatd'de. loyalty by virtue of emancipation) is a bond 
like that of kinship.". 

164 'The grandmother (of the defeased) is to be given sixth 

165 "A grandmother went to Abu Bah asking him for her share 

166 "The Prophet (PBUH) entitled the grandmother to one-sixth 

of the estate incuse of. 

167 "She was the first grandmother whom the Prophet (PBUH) 
fudged to be given a sixth 

168 -The wife of Sa'd Ibnur-Rabf went to the Messenger of 
Allah (PBUH) with her (wo daughters and said. 

169 This was the verdict of the Messenger of Allah (PBUH) in 
this regard.'. 

170 "Abu Musa (may Allah be pleased .vim him) was asked 
regarding a case of inheritance in which 

171 "If a newborn cries (or shows any other signs indicating life), 
then it is to get a share of inheritance" 

172 "Thejetus does not stay in the womb of the mother for more 

173 "if anyone leaves a property, it goes to his heirs". 

174 V Messenger of ASahll have no heirs except my Mly daughter? .. 

175 "The maternal uncle is the heir of htm who has none.". 



177 "A Muslim cannot be the heir of a Christian except when. 

178 "An estate which was divided in the he-lslamk Period 

''I' ce(thejMl 



1 *° "People of two different religions cannot inherit from on 

181 "Nd (share of the) inheritance (of the m urdered pi 

be given to the murderer". 



183 "0 young people! Whoever among you has the ability to 
marry should marry. , 

154 "Many women who are loving and very prolific 

155 "Treat women kindly, as they are like captives in your houses^..... 
with them (women) has been made lawful unto 



343.341 

350,354 

351US4 

351,408,410 



187 "A woman is married for four (reasons). 

188 Tom should not marry women for the sake of their beamy. . 

189 "Why have you not married a virgin so that you may play 
with her and she may play with your. 

190 "When one ofyou gets engaged to a woman 

191 "Look at her, for it is better that there should be love between you.'.. 

192 -I used to look at her (i.e. his fiancee) secretly, until 

■ '-'-' ' ' - u man who is already 
engaged to his (Muslim) brother.... 

194 "A man should not ask for the hand of a woman who is 
already engaged to his (Muslim) brother unless 

195 "Verily, all praise be to Allah; we praise Him, ask His help 
and forgiveness 

1 96 "There are three things which, whether undertaken seriously 






197 - A 



.'Vilvv (.'.^ liJj'i'i/j '.■ i\i\o\:! i 1 /.'..- t r 'r.i.M,'.^>,-L'. l i if/.l.i.^i.'clriJ'i'if.'i...". 

siTinje [is vnfid) tv/iAout Wie permission of) a 

guardian and (in presence of) tw< :;, t ci,' ,• ". 

'jta)rrfttt£ to (to SuHflafc, the husband and wife who swear 
allegation against each other.. 



i is prohibited to marry both a woman and her 

iHl<::<.k!< <:UI.I> Of. 

203 "Ifyou did so, then you would i ' - i 

204 "A muhrim must neither marry himself nor. 

205 "The worthiest conditions to be fulfilled are 



206 "They (women) may i livi i;,' us then!" ' Umar answered. ... 

207 "The Prophet (PBUH) forbade shighdr marriage 

208 "Shall I tell you about the borrowed billy goat?. 

2OT "Select four (wires to keep) of them". 



210 "Find something 1 >■, . , v t,'„ .' , .., '. , u it dowry), even if it is 

211 "The most blessed of women are those with less f.v/vu dititrc... 

213 "She is entitled to get a proper dowry like that given to ones 

214 "Holda wedding feast even if by (offering) one sheep.". 

215 "Holding a weddingfeast on theftrstday (of the wedding) is 
a duly. 

216 "The worst kind of food is that of the weddingfeast. 

217 "Make marriage publicly known". 

IV'. ' ,'.l<\kc i;l<\,\it-gi: p"N:dr ; -,\>^..'!. !;■■': i'. 

219 "The distinction between what is lawful and what is prohibited . . 

220 "The best amongst you is the one who treats his family best" 

221 "IfIwereto>.>Mtr!> t !' • .■ . ■ . .■ !.< ;..o:,li ote to another. 

222 "If a woman •pa, '■ ,h n In ,lc .■ i hig her husband's bed... 

223 "The one who dislikes his wife may beget a child from her.. 

224 "a believing man should not hate a believing woman 



A Suniiiury ill' M.uiii. ji:i:>p:iii 



i:5 IV, IV Mining til. III. ! I,i(li' ', ) tit '1'J I IN 

/Ufai 1 ! cm the Day of Resurrection is 

226 "Do you have a husband?" When she replied in the 
affirmative, he(PBUH) said to her 

227 "ft concerns the woman whose husband does not want :o 
keep her with him any longer. 

228 "I give my night (i.e. the night the Prophet spends with her) 
lo-Aishah." 

229 "...if a man marries a virgin and he has already a wife who 
has been previously married (i.e. not a virgin) 

230 'There is no In ( I 1 " I n 1 on the part of your 
husband. 

231 "If any woman asks her husband for divorce without some 



232 "This verse addresses the man who hales his wife. 

233 ~Jhe wife of Thabit ibn Qays came to the Prophet (PBUH) 
and said. 

234 "The most detestable lawful act m the Sight of Allah is divorce." 

235 "Divorce belongs only to the one who takes hold of the leg 
(i.e. the husband) ,". 

236 "fr, er y dhvrce h permissible except that by an insane man".... 

Ill "There is no divorce or emancipation in case of duress". 

23S "'I'he verse ppili'ih ■ . • '. 1." ■■.' 1 •< iv divorced only during 



•ir stale of purity.... 



2W1 ■■,;/ .fr-.-.s.-j/:- ,., ,'/ii IM- JO J.V.." ...i !?.■. i, l.ii .. .!,■'. LJ ',,'V i-ili^Vi-.^iK'iiili'^V... 

240 Is the Book of Allah made light of while I am amongst your!" 

241 "There are three rtri.ijs ivliidi, win ther undertaken seriously 



242 "Allah has forgive. myfdlnw,;' the evil thought* that o< 



248 "Verily, (the correctness and rewards of) deeds depend upon 

249 "My husband, Aws lbnui-&mit, pronounced shArfrom me... 

250 '...if there should be separation between the two spouses in 
caseofli'dn , , 

251 -The child belongs to the owner of the bed (i.e. the husband 



253 "Barlrah was ordered (by the Prophet) to count three 
monthly periods as a waiting period". 

254 "Stay during your waiting period in the house where you 
were informed of your husbands death" 

255 "Talk as much as you want at the home of one of you and 
when you want to sleep. 

256 '...Whenyour menstruation comes, do nolperform prayer" 

257 "The waitingperiod of the slave woman is two monthly periods." 

258 "The waiting period prescribed for the divorced slave girl 
who has begotten a child. 



260 "No one should have sexual intercourse with a pregnant woman... 

261 "All things which become unlawful because of blood relations 
are unlawful because of. 

262 "What is unlawful because of blood relations is also unlawful 
because of. , 

263 "It had been r, i Quran that <en clear 
sucks make the marriage unlawful. 

264 'The only breastfeeding which makes marriage unlawful is... 

265 "0 Messenger of Allah! My womk was a vessel to this son ofmine... 






266 "Her (Ike mother's) smelt, bed and tap are better for your son until.,. 

267 "The maternal aunt is of the same status as the mother."..... 

268 "You have more right to him as long as you do not marry.".. 

269 "A woman came to the Prophet (PBUH) and said. 'My 

270 "Their rights upon you are that you should provide them 
with provision and. 

271 "There is neither alimony nor lodging for you'. 

272 "There is no alimony for you except if you are pregnant.'..... 

273 "They are to be separated (by divorce)^ 

274 "A man ashed the Prophet (PBUH), 'O Messenger of Allah! 
To whom should I show kindness?. 

275 "...Start giving first to your dependents: your mother, your 
father, your sister, your brother. 

276 "ft is essential to feed the slave, clothe him (properly) and 
not to burden him with 

277 "Your slaves are your brothers and Allah haspu! them under 
your command. 

278 "A woman was punished because of a cat which she had 



279 "The blood of a Muslim who testifies that there is no deity 
but Allah and that I am His Messenger. 

280 "The diyah (blood money) for quasi-premeditated murder 

281 "The diyah (blood money) for quasi-premeditated murder, 

such as that committal witli L ; \:hip or a stick, is..., 

282 "Two women from (the tribe of) Hudhayl fought with each 

283 "77k Messenger of Allah (PBUH) gave the judgment that a 
male or female dave is 

284 " Whoever suffers the murder of a relative, he has the choice 
between two options. 

285 "No person forgives an act of injustice (done to him) but 
Allan will add to his honor for itr. 



287 "No Muslim shout,? !<■: killcil m ,fs,h (legal retribution, for 



288 "it is an act of the S'i»tj,i.'i //in/ .,.1 |i,v person is 10 ix? tiffed 
in qistU for killing a slave". 

289 -A parent is ire: to be killed (,,< a„jh) for l.is/her chid "....... 

290 "If a pregnant nvr.1,111 intentionally murders someone 

291 "Go home until you give birth". 

292 "When you kill (in qisfii). do tt in a good manner (i.e. gently 

.'M. '. ' .HI II 

293 "(The law prescribed in) lire Book of Allah is tfisfis,". 

294 "...By Him in Whose Hand my soul is, I shall carry out the 

1 1 

295 "If all the people of Sana had acted together In killing hint... 

296 "No person is to he obeyed in a matter of disobedience to the 

297 "7/7 thought yon had intentionally testified against the first... 
29S '...The Prophet (PBUH) forbade applying qisas to the 

culprit until 

299 "A man stabbed another in his knee with a horn, so the 
injured man came to the Prophet (PBUH) and said 

300 "He whose relafiw is 111,0 dcicd has 1,1 choose one of two ways... 

301 ".. Umar asked hhii<. ui ■ tlic i'rfiphet'f Companions about 
the legal judgment concerning this incident 

302 "The Messenger of Allah (PBUH) gave judgment that the 
diyah to be paid by those possessing < <imel> is 

303 y man was killed and the Messenger of Allah (PBUH) gave 
judgment that the diyah to be paid was 

304 "One thousand dinars are to be paid (as diyah', by the people 
possessing gold" 

305 "(The diyah) for (killing) a believing soul (i.e. person) is one 



r of Allah (PBUH). the 

309 "...Thediyahfrr(kil!ingoneof) the People of the Scripture is 

hill ,-fe ,'hvh i,<ml for mini;! ,i Muslim:: 

3 1 "The diyah paid for killing a Magi is eight hundred dirhams" 

31 1 "The diyah paid for killinga woman is half the diyah paid 

312 "The diyah (indemnity for a wound) of a woman is equal to 
that of a man unless , 

313 "...Aghurrah i- 1 I i ' or an abortion case of 
a women from (Ike tribe of) Band LahyAn". 

3 14 "The male organ (if cut off or wholly damaged) necessitates 
the total amount of diyah 

315 "The nose, if cut off or wholly damaged, necessitates the total 
amount of diyah 

3 16 "The indemnity to be paid in cose the fingers or the toes are 
cut off is equal. 

317 This and that (rclcrniK <o ilh- lit!!- flitter and the thumb) 
are the same. 

3 1 8 "Five camels are to be paid (as indemnity) for a tooth*.,. 

3i l ) "The t,m;l miiowit of diyah i; !:> he paid for damaging 

someone's sense of smell". 



to be paid (in compensation) for a , 



"Fifteen camels are to be paid (as indemnity) for a bone- 



322 "One third of the total amount of diyah (blood money) is to 
be paid (as indemnity) for. 

323 "One third of the diyah (blood money) is to be paid (as 

i;utv->,l!tir. } {of iU.. Tllrm.'i -'luil i-rx-.U.:- 

324 "The diyah (indemnity) for (breaking) a rib is one camel. . . 



<>:< of them (is 

329 "If people are panted (what they claim) on bask of their claim. . . 

330 "O Commander of the Believers! A Muslims blood must be 
soon compensated..,.,. „,.,.,.,., 

33 L "No prescribed punishment is to be executed except mi him 
who is aware of it. 



one of the 

334 'The Prophet (PBUH) executed the punishment of lashmg 



335 "When an unmarried male commits fornication with an 
unmarried female 

336 "If she commits fornication then lash her; if she commits it 



337 "Avert punishments in the case of suspicion as much as you can" 

338 "Maybe you have only Hissed her, winked at her, or looked at 
her (lustfully)". 



340 "If you find anyone cmntnilting the deed of the People of Lit... 

341 "... kill the upper and the ton er(U he two pa ti t 

342 "...You must hove sexual intercourse- only through tkevagina 

343 " ., slandering chaste, unaware believing women 



344 "h there anything that causes people to be thrown into the 
Hellftre upon their faces other than 

345 "Every beverage that intoxica tes is pmhibited (to drink).".. .. 

346 "Every inebriant is ar 



805 A Summary o f Islamic Jurisprm 

347 "An intoxicant is that which deranges the mind". i 

348 "J; is not a remedy; it is a malady". < 

349 "Allah has never made your remedy in a prohibited thing.".. i 

350 "If anyone drinks an intoxicant, then task him.'. ( 

351 "Make it the same as the tightest prescribed punishment; 

eighty fo/ics." , 

352 "Allah has cursed wine, the one who drinks it. < 

< 

354 "Nobody should be lashed more than ten lashes unless ( 



' 'If the property of anyone isbeingtoken away without right... 



361 "Helpyour (Muslim) brother, whether..... 



362 "If anyone peeps into the house of some people without their 



364 "If anyone tries to disrupt the affairs of th is na 



365 "lenjoinyou ti ah.... 



366 "If anyone (Muslim) changes his religion (,.e. apostatizes), 



367 "Islam is built on (the following) five (principles).... 

368 "The knots (i.e. handholds) of Islam are abou 



371 "A Muslim does not inherit from a disbeliever. 

372 "Between a man and polytheism and disbelief is the 
negligence of Prayer". 

373 "The (only) convention between us and them 

374 "Allah, Almighty and Ever-Majestic be He, has made 

it then- 

375 "The Prophet (PBUH) forbade (eating) the meat of domestic 

376 "The Messenger of Allah (PBUH) prohibited eating any of 
thefanged beasts of prey". 

377 "The Messenger of Allah (PBUH) ordered us to eat (the flesh 
of) hyena" 

378 "The Messenger of Allah (PBUH)forbaae eating jallilah or 
(drinking) its milk.". 

379 "Whoever eats from this plant (i.e., garlic) should not enter 

380 "This verse refers to the utensils people share and borrcw 



381 "Whoever believes in Alluh and the Last Day should serve 

i i .■ '■■.' ti it 

382 "If you stay with some people and they entertain you as they 
should do for a guest. 

383 "Two dead (animals) and two (organs containing) blood 
have been made lawful to us (Muslims) 

384 "It (the sea) is that whose water is pure and whose dead 
animals (th t It) d. imvfuh ti , / 

335 "The food meant in the verse is their slaughtered animals". 

386 "If the slaughtering tool causes blood to gush and if the Name 
of Allah is mentioned. 

387 Udlym-.vA .ii 
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3110 664 

391 "If you let loose your trained dog (for hunting) and mention 668,669 
Allah's Name. 670 

392 "Bismiil&h (In the Name of Allah) wallahu Akbar (and Allah 

is the Greatest)". 670 

393 "...Allah has made this town (i.e., Mecca) a sanctuary since 

the day. 671 

394 "He who keeps a dog except one meant far watching a herd... 671 

395 "Angels (of Mercy) do not enter a house wherein there is a 

dog or a picture 671 

396 "If one has to take an oath, one must swear bri Allah or 

otherwise keep quiet". 675,676 

397 "Whoever swears by other than Allah is committing an act 

of disbelief or poly thenm" 676 

39S "He who swears by Al-Amanah is not one of us. 676 

399 "It is the usual talk of a man at his home. 677 

400 "My nation is pardoned for what they commit by mistake:.. 677,678 

401 "If anyone includes 'if Allah wills' in his oath 678 

402 "Whenever ! take an oath to do something. 678 



405 "When anyone takes an oath saying that he will be free 
from Islam 

406 "...then make expiation for your ouh and do the better one". 

407 -The Prophet (PBUH) enjoined us to do seven things 

WS "Making a vow does not prevent anyth ing (related to fate), but.... 

409 "Whoever vows to obey Allah must obey Him 

4 1 ° "The expiation for fhvuking) n von- which is not defined is... 

41 1 "No vows taken in a fit of anger (are valid) 

412 "While the Prophet (PB VH)was delivering a sermon, he saw 



"Whoever vows to disobey Allah mutt not disobey Him."..... 
"The people who are ruled by a woman will never be successful"... 
"The Messenger of Allah (PBUH) gave the judgment that the 



judge must not fudge between /,• j i lei in 

angry mood.". 

i 7 "The Messenger (PBUH) cursed the one who bribes and the 



A I S "Gifts given to governors are (considered) ill-gottea property. '. .... 
"Two persons referred their case to the Prophet (PBUH) 

420 "Are you a neighbor of his?" The man replied in the negative. . . 

421 "0 Messenger of Allah! Aba Sujy&n (her husband) is a stingy man.... 

422 "The preemption is i r, d i t undivided property."..... 

423 "If people were to be given what they claim (without proving 
their claim) 



425 "When the Prophet (PBUH) was asked about testimony, he 
said. 

426 ". . . until three wise persons from amongst his people witness 



427 "The Messenger of Allah (PBUH) decreed that testimony. . . . 

428 "The oath Is to be sworn by the defendant 



419 "The Prophet (PBUH) accepted the testimony of a midwife?. 

430 "There is no excuse fin tile cm who confesses". 
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